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L INTRODUCTION" #

Thel purposell ofll thisl articlell isl toll addressl thell importancel ofll prell lcontractualll liabilityl inl the
regulationlloflcontemporarylcommerciallrelationslinlanlinternationallcontext.

Inlfirstllinstance,lIlwillladdresslthelregulationllofl prelcontractuallagreementslunderl Colombian
domesticll law.] Second,[ Il willll bell brieflyll comparingll thel applicationll andll regulationl ofll prel
contractuallliabilitylinlColombianldomesticllawlwithlitslapplicationlinlAmericanllaw.lFinally,l1
willl addressl itsl applicationl underl thell CISGI andl Il willl includell all briefl comparisonl ofl this
ConventionlwithlColombianldomesticllawlinlrespectltolthisimatter.

Inl addition,l Il willl providel practicall examplesl toll illustratel thel applicationl ofl prelcontractual
liabilitylunderlColombianldomesticllawllandlthelUnitedINationslConventionlonlContractslfor
thellnternationallSaleloflGoodsl(CISG).

IL THEIEFFECTSIOFJPREICONTRACTUALIAGREEMENTSIINICOLOMBIAIAND
THEIRILIABILITYIUNDERITHEIDOMESTICILAW

A BrieflHistoricallProspectiveloflPrelContractuallLiability

Thellaw,ltheldoctrinelandltheljurisprudencelinlcivilllawljurisdictionslhavellbeenlregulatinglissues
relatedl toll contractualll andl extralcontractualll liabilityll forl centuries.] However,l onlyl inll thell last
centurylhaveltheylturnedltheirlattentionltollprelcontractuallliability.

Inlthelearlyllyears,Itherelwaslaldilemmalinlrespectltolthelrecognitionloflprelcontractuallliability
becausellitlwaslunderstoodlthatlthislprelcontractuallstageldidinotlgeneratelresponsibilitylforlthe
partieslbecauseltherelwaslnotlalcontractlandltheylhadlfreedomltoldecidelwhetherltheylwanted
tol proceedlwithlthel negotiationslorlsimplylbackllout] fromlthem.l Therefore,Janyl costlspentlby
thelpartieslinlprelcontractuallnegotiationslshouldlbeenlassumedlbylthemlifl thel contractlfailed
tolmaterialize.

“IThelsubjectimatterlofithisIpaperlislanlanalysisloflthe]CISGIArticlel 7(1)landlitslconsequences.llalsolexaminelthe
NorwegianlimplementationloflthelConvention,lhowlthelNorwegianllapproachlrelateslitolthelobligationslsetlforthlin
Articlel7(1),landlwhetherlthatlapproachlislalloyallcompliancelwithlthoselobligations.lllifurtherladdressithelproblems
causedlbylthelNorwegianltransformationlandlhowlthoselproblemslimightlbelsolved.

AThislessaylstateslthellawlaslatl2 50Januaryl2007.
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Conversely,litlhadlbeenllheldlbyllsomelscholarslthatlprelcontractuallagreementslcausedlliability.
Inltheitlopinion,thelpartieslacquirellobligationslandlrightslduringlthelprelcontractuallstage.[For
instance,lwherelltwolpartieslhavelbeenlengagedlinlextendedinegotiationslforlthelpurchaselofla
complexl] business,] theyl oughtll tol owell tol eachll otherll thel obligationl toll actll inll goodl faith.
Therefore,lafterlonelpartylhaslinvestedlallargelamountloflmoneylstudyingllandiresearchinglthe
businessldueltolitslcomplexitylandlinlreliancelonlthel othetlparty’slintentionltollreachlallfuture
agreement,lthelpartyloughtltolbelcompensatedlforitheleconomicalllosslcausedlbylthelunjustified
withdrawl froml thell negotiationsl byl thell othetl party.] Thell innocentl partyll shouldl bell ablel to
demandl thell reliefll for] thell damagell causedl byl suchl conduct.l Thel innocentl partyl shouldll be
allowedl tol recoverl thell pecuniaryl lossl forll thell costl ofll hisl investmentll andl thel lossl of
opportunities.

Theselsituationslwereltheloneslthatlinspired]Rudolphlvonl]heringltolwritelhislmonographicllon
“culpall inll contrahendo.”'l Hisll goalll wasl toll eliminatel thell injusticel that] wasl generatedl byl the
impossibilityll toll imposel responsibilityl onll thel partyl that] withoutll justificationl] andll reason
withdrewlfromlprelcontractuallnegotiationslcausingldamagesltolthelotherlcontractinglparty.lltlis
imperativel toll indicatel thatll thell doctrinell of culpall inll contrahendol isll intimatelyll relatedl toll the
conceptlloflgoodlfaithlandlpresupposeslfaultlorinegligencelbylthelguiltylparty.

Precisely,lthelfoundationlloflthelJheringltheorylislbasedlonlthellprincipleloflthelgoodlfaithlthat
hasltolbelobservedlbetweenlthelcontractinglpartieslsincelthelbeginningloflthelnegotiations.

Theldoctrineloflprelcontractuallliabilitylconsiderslitheldamageslthatloccurllaslalconsequencelof
thel conductl ofl onell ofl thel parties] thatl producedll thel nullityl of] thell contractl orl generatedl the
conditionsl forll thell cancellationl] ofll thell negotiations.l Asl mentionedl above,ll thell doctrinel also
considersltheldamageslgeneratedlbylthelintentionallandlunjustifiedlrupturelofithelnegationslby
oneloflthelparties.

Onellexamplelloflsuchlconductlisiwhenlithelseller,lknowinglthatlhelislnotlthelownerloflthelgoods,
sellsl theml toll thell buyer.l Inll suchl all situation,] thell contract] willl bell voidl becausel it] willl be
impossiblelforlthelperformancelofithelcontractlsincelthelgoodslibelongltolalthirdlpartylwholis
notlpartlofitheltransactionlandlwilllclaimlhislownershiploflithelgoods.

Similarly,lunderltheldoctrineloflprelcontractuallliability,]alpartylwilllbelheldlliablelforldamages
whenllinitiatinglthelpreviouslnegotiationslwithlrespectltolthelpurchaseloflalcorporationliwithlthe
intentionl toll gatherl confidentiall informationl ofl thel businessll andl abruptlyl interrupt] the
negotiationslafterlithelaccomplishmentloflthislpurpose.

Beforelthelformulationlofltheldoctrinelof culpallinlicontrahendo,lthellawlappeareditolhavelignored
prelcontractuallstages,lmorelspecificallylwhatl happenedlbeforel thel formationl ofl thell contract,
evenlthough,lthelpartiesl hadlbeenllinvolvedllinlextended,] complexlandlexpensivel negotiations
thatlrequiredlithemltolactlinlgoodlfaithlandliwithldueldiligence.

I Rudolphlvonl Jhering,] “Culpall inll contrahendo:] oderl Schadensersatzl beil michtigenl oderl nicht] zurl Perfektion
gelangtenVertrigen,[JheringslJahrbtcherl'VI(1861)110113.
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Thislhistoricallperspectivelleadsloneltolthinklthatlprelcontractuallliabilitylislsupportedinotlonly
inlJhering’sltheorylbutlalsollinlthelprincipleslofigoodlfaith,lfairldealinglandlunjustlenrichment.
[tlislparamountlthatloncelpartieslenterlintolcontractuallnegotiations,ltheylloweltoleachlotherla
relationshiplofitrustlandlconfidencellregardlessloflithelnegotiation’slsuccesslorlfailure.

B. PrelContractualllAgreementsland] TheirlLiabilitylUndedColombianlLaw

Prellcontractuall agreementsl arel intimatelyll connectedl withll what( arell calledl “prell contractual
relations.”[Prelcontractuallrelationsllariselbetweenlthelpartiesiwholarelinterestedlinlenteringlinto
allcontract.[Theselrelationslariselfromlthelfirstlcontactslbetweenlthelpartiesluntilltheladoptionllof
allpreparatorylcontract./SuchlpreparatoryllcontractsllareltermedlunderlthelColombianllegislation
“lall optionll o lall promesal dell contratar”l whichl meansl thell optionl orll thell promisell toll enterll intol a
contract.[ThislstagelisTknownlaslthel“prelcontractuallperiod.” *

Inllourl complexleconomiclworld,lwel canl findl that] therellarell contractsll thatll canllbell concluded
instantaneouslylaccordinglltol thel naturellofl theirl objectl] orl theirl smallleconomiclvaluelsuchlas
thel tradingl ofl regularl andll domesticl consumerl productsl whichl arell displayedl onllsupermarket
shelvesl withll theirll pricesll markedl indicatingll thatll offersl toll thell publicl havell beenl madell and
therefore, [ itll isl possiblel toll immediatelyll acquirel theml forl thell paymentl ofll thell pricell byl the
consumer.]However,ltherelarelotherlkindsloflcontractslithatlforltheirlnaturelandlhighleconomic
valuell requirell all longl periodl ofll negotiationll asll welll asl technicall andl budgetl studiesll byl the
contractinglparties;ltherefore,lthelformationloflsuchlcontractslislprogressive.JSuchllcontracts,lfor
instance,] canll bell forll thell constructionl] ofl complexl structuresl likel airports,] railroads] ot the
purchaseloflbankslorllargelcorporations.”’

Moreover,ll itl isl inll thisl typell ofll contract] wherel prelcontractuall agreementsl takel place.] They
constitutell anl importantll stagell wherell thell partiesl havell thell opportunityll toll discuss,ll learnll and
discoverltheladvantagesllandldisadvantageslofl thellbusiness.lItlisllinl thislstagelwherelthellparties
gatherl thel confidentialll informationl ofll thell businessl suchll asll technicalll studies,] production,
marketabilityloflthelproducts,landlindustriallstandards.lInlthislstage,Ithelpartylinterestedllinlthe
purchasel ofl thel businessllor] companyll mayl investl al largel amountl ofl moneyl asllwelll as] timellin
orderlltolgetlthelinformationlrequiredltolmakelanlinformedidecisionlinlrespectltolithelpossible
offerllandllaterlthelconclusionlofithelcontract.[Theselprelnegotiationsllarelcalledlinldifferentlcivil
legislationsl“Tratosllpreliminaries” |“ConversacionesIPrevias”lorl“Tratativas”.

ColombianllegislationlregulateslthelliabilityloflprelcontractuallagreementslunderlArticlel863lof
thelCommerciallCode,lwhichlprovideslthatlthellpartieslshalllactlinlgoodlfaithlandlwithoutlfault
duringlprelcontractuallnegotiations,landlthatlinlcaseloflthelviolationloflthislprovision,lthelparty
atlfaultiwilllbelliablelforldamageslcausedltolthelinnocentlparty.

Moreover,] Articlel 8720 ofl thel Colombial Commerciall Codell providesl thatl thel celebrationland
executionl] ofl thell contractl shalll bell inl goodl faith.] Asl indicatedl above, thisll concept] hasl been
extendedltolthelprelcontractuallstage.lTherefore,lthelpartieslhaveltheldutyltollactlinlgoodlfaith

2IGabriellEscovarlSanin,INegociosICivileslylComercialesiTomolll,[Dikel3790(1994).
3 1d.Jad1380.
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andllwithoutll fault,]whichl meansl thatlit]isl notlsufficient] thatl theyl arel convincedl that] theyllare
actinglaccordinglitolthelprinciplesloflgoodifaithlbutithatitheylarelactinglwithoutlnegligence.

Additionally,] Articlell 83010 ofll thell Colombiall Commerciall Codell indicatesl thatll all personll who
abuseslhislrightslandlharmslanotherlwouldlbelliablel forl thel damagesll causedl tol thelinnocent
party.] Thisll isll calledll “Abuso delll Derecho”l andl it isll onell ofll thell principlesl thatll inspiredl prel
contractuallliability.lFinally,lArticlel83 1lislrelatedltolthelprincipleloflunjustlenrichment.

Accordingly,lthelimportanceloflthelprelcontractuallstagelisinotlonlylrelateditolthelprotectionlof
thelpartiesllagainstinegligence,Junfairlpracticeslandlunjustlenrichment,Ibutlitlislfundamentallto
thel interpretationll ofll thell contract.] Therefore,ll thell initiall acts,] agreements,] andl negotiations
betweenl thel parties] tending] towardl thel celebrationll andl culminationll ofl thel contractl will
indicatel theitl intentionll toll enterll intol all futurell contract.l Forl thatl reasonl thel Colombiall Civil
Codellinll Articlell 1618l indicatesl that,l oncel thel intentionl ofl thell contractingl partiesl isl known,
suchllintentionlprevailsloverlthelliterallinterpretationloflprovisionslofithelcontract.

Inll Colombia,l prelcontractuallliabilityl doesl notl requirel thel elementl ofl “culpa”l (fault),l it] only
requiresllthelarbitrarylrupturelofithelnegotiations;levenliflsuchlrupturelbylthelcontractuallparty
isl withoutl fault] it] willl generatel liability.l Thel fundamentall pointl isl thatll it] goesl against
commerciall equityll andll goodl faith.ll Therefore,l thell lawl shouldll notl permitl onell toll unfairly
withdrawlfromlprelcontractuallnegotiationslwithoutllegallconsequenceslinlsituationslinllwhichla
partylhaslinvestedllallargelamountlofimoneylandiworklsearchinglthelbusiness.I Thellimportance
herelitlisltol protectl thel parties’l patrimoniallinterestlbecausel thel frustrationl ofl prellcontractual
negotiationsl canl causedl thell samell orll superiorl] damagesl asl thosell causell byl thell breachll ofl the
executedlcontract.

Colombian’sll Supremell Courtl hasl studied] thell implicationll ofl liabilityl forl prelcontractual
agreementslandlhaslencounteredlsomeldifficultieslinlthelinterpretationloflthellimitsloflliability
andlhowlbestltolframelthelappropriatellevellofiresponsibility.IThelCourt’slmajorlconcernlisinot
tolcontravenelthelambitloflfreedomloflcontract.

Inladdition,lthelColombialSupremelCourtlhadlheldlthatlthelcompensationlforldamageslicaused
bylonellcontractuallpartyltolthellotherlatlthel prelcontractuallstagellisldividedlintol twolldifferent
categorieslaslfollows:]“dafolemergente”landl“lucrolcesante.”

“Dariollemergente”l hadl beenl definedl asll thel harml sufferedl byl thell injuredll partyl forl thel lossl of
expenseslandlfinanciallinversionsimadelduringlthellprelcontractuallstage.]lColombia’slllegislation
consideredl thatll thesell expensesl constitutel al negativell contractualll interestl forll thell abruptl and
unjustifiedl rupturel ofl prelcontractuall negotiations.l Inll consequence,lthislinterest]isllimitedl to
thelamountloflthellossloflexpenses.

ThislnegativelinterestldoesInotlincludelthelexpectationlinterestlthatlthelpartyllcouldlhaveliflthe
contract] wouldl havel beenl executed.l Moreover,] “darioll emergente”l includesl] thell monetary
correction.

Thellinterestllthatlemergesllfromlthellbreachlloflallvalidlexecutedlcontractlisl knownllasll “interésl de
cumplimiento”l orll “interésl positivo”l (positivel interests)] becausell itsl goall isl tol putl thell contracting
partyl inl thell samel financiall situationl thatll hell wouldl havell beenl ifl thell contract] hadl been
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performed.I ThelpositivelinterestlislthelequivalentltolthelAmericanlexpectationlinterestlforlithe
breachl ofll all contract.l However, thel negativel interest,] whichl isll alsoll knowl asl anll “interés] de
confianza”l(trustlinterest),lislorientedltollcompensatel thelinjuredlpartylforl thellossloflexpenses
thatl hell incurredl duringl prelcontractuall negotiationl asl all consequencel ofll hisl reliancell onll the
otherlcontractinglpartyllinterestltolcontinuellwithl thelnegotiationsltolfinallylexecutelalcontract.
Thelnegativelinterestlislsimilarltolthel Americanlreliancelinterestlforlthellbreachloflcontractlbut
atlalprelcontractuallstage.

AccordingltolPedroll Lafont]Pianetta,JwholislalColombianlSupremel CourtlJustice,lthelnegative
interestlcompensateslforlthellossloflexpenses,Imateriallandlmoralldamagel thatlresultlfromlthe
frustrationl ofl prelcontractuall agreements.] Thel goallisl tol bringll thell injuredl partyll toll thell same
financiallsituationlthatlhelwaslinlbeforelhelstartedliwithlprelcontractuallnegotiations.*

Moreover,|GabriellEscovarlSaninlindicatedlthatlthelnegativelinterestlhasltwolaspects:

1. Thelnecessityltollrepairlthelharmlcausedibylthelreliancelonlthelotherlcontractual
party,lforltheltrustlinlherlpromise

2. Thel necessityll toll supportl andll encouragell trustll andll goodl faithl inl commercial
negotiations.’

Thell understandingl ofll thesell twoll aspectsl isl fundamentalll forll thell integrall interpretationl and
understandinglofithelprimarylgoallofliprelcontractuallliabilitylandlitslcompensationlsystem.

Moreover,l thel “lucrol cesante”[l isll definedl asl all lostll ofll thell opportunitiesl thatll thel injuredl party
sufferedlonlrelianceloflprelcontractuallnegotiations.lInlColombialthisllislcalll“perdidaldellchance”
(losslofllalchance).[Thislsituationllislpresentedlwhenllanllinnocentlpartylrefuseditollenterllintolthe
negotiationsloflanotherlcontractlofferedlbylalthirdlpartylinlrelianceloflthelonlgoinglnegotiations
withll thel guiltyl party.l Inllsuchl casell thel partyll atl fault] hasll tol payl forl thell lossl ofl opportunities
sufferedlbylthelinjurediparty.

ColombialSupremelCourtlJusticellAlejandrolBoniventolhaslindicatedlithatlthelcompensationlfor
thel breachl ofll prelcontractuall negotiationsl isl composedl ofll thel “dafioll emergente”ll andll “lucro
cesante” ] thereforel bothl interests] havel toll bel calculatedl inl order] tol determinell thel final
compensation.’

However,l therelwaslal polemiclinlirelationltol thelamountlofldamageslthatlshouldlbel paidlasla
consequencel ofll thel “lucroll cesante” [ Thel Supremel Courtl hasl heldl thatll thisl interestl shouldl be
measuredlbylthellossloflprofitithatlthelinjuredlpartylsufferediiforlthellossloflopportunities.] For
instance,lthellossesloflprofitslcausedlwhenlthelpartylrefuseltollacceptlanotherlcontractlproposed
byl all thirdl partyl atll thel samell timel thatll hel wasl involvedll inll thell negotiationsl ofl thel frustrated
contract.”

HICortelSupremaldelJusticia,lSentnecialdelJuniol2 70del1990,IM.P:IDr.IPedrolLafontIPianetta.

’ISanin, supra notelll,lat]394
SICortelSupremaldelJusticia,ISentencialdelNoviembrel230del1989,IM.P:IDr.[JoselAlejandrolBoniventolFernandez
ICortelSupremaldelJusticia,ISentencialdelNoviembrel231del1989,IM.P:IDr.[JoselAlejandrolBoniventolFernandez
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Finally,IprelcontractuallliabilitylinlColombialseemslitolbelsimilarltolithelreliancelinterest,landlthe
Americanlldoctrinel ofl promissorylestoppellinl contracts.] Thel conceptsl ofl “daiiol emergente”land
“lucroll cesante” havel thel samell inspirationlasl thel principlel ofl thel reliancel interest:l tol placel the
injuredlpartylinlthelsamelsituationlasllhelwaslbeforelthelcontractlwaslmade.lHowever,lthelmain
differencell isl thatll suchll liabilityll isl generatedl inll Colombial froml thell first] negotiationsl] and
agreements] betweenl thell parties] inll prelcontractuall stagesll wherell therel isl all tacit] agreement
betweenlthelpartiesltolactlinllaccordancelwithlgoodifaith,Ifairlbusiness,ldiligencellandlloyalty.

Also,linl Colombiall therellarel threelstagesllinl thell formationllofl all contractllasll follows:] thell firstl is
prelcontractuallagreementsllorlnegotiations,l thelsecond,lisl thel contractuallstagelandlthellastllis
thelpostlicontractuallstage.[Eachloflithesellstageslgenerateslliabilityltolthelpartieslinlcaseloflbreach.

C. HypotheticallExamplesltollllustratelHowllPrelcontractuallLiabilitylislAppliedlinlColombia

Thel followingll arell somell examplesll ofll thell situations] wherel prellcontractuall liabilityll occursl as
definedlinlColombia.

a. Allcompanylacceptedlanlengineerllasllalcapitallpartnerllinlthelcompany.l Thelengineerlin
reliancell onll thell wordl ofll thell company’sll Presidentll and] CEOI proceededl toll sellll somel ofl his
propertiesllatlallowerlpricelthanlthelcommerciallpricelbecausellhelwantedltolcollectlthelamount
ofl moneylthatl hel hadl toll payl tol becomelall partner.] Also,latl thel samel time,lhel quitl hisl joblin
anotherlcompany.lHowever,lalfewlhourslbeforelthelexecutionlofltheldocumentlthatlrecognized
himllaslallpartner,lthelcompanylnotifiedlhimlthatltheylchangedlthelqualificationslofladmission
oflthelpossiblelpartner,landlunderltheselnewlrequirementslitlwaslimpossiblelforlhimltolbecome
alpartnerlofithelcompany’®.

Inlthislcase,lthelcompany,levenlwithoutlithelexistencel ofllalcontract,Jshouldlbelresponsiblel for
theldamageslcausedltolthellinnocentlpartyllbecauselinlreliancelonltheirlwordlhelleftlhisljobland
proceededltolselllhislpropertiesl tolrespondliforlthelpaymentlthatlthelcompanylrequiredlhimlto
makell asll all capitall partner.] Here,] onell partyll unfairlyl raisedl] inll thell other] partyl all hopel thatl a
contractlwilllbelmade.

b. Juanlwaslanloldlandloutstandinglclientloflalbank.lHellaskedlforlalloanlofl$500,000.00
dollarsl(Thislsumlwasllowerlthanloflthelpriotlsumslloanedltolhimlbylthelbank.)IHelneededlthis
moneyl forl thell purchasel ofl somell equipment] forll hisl company.l Inll compliancel withl thel prior
practiceslwithll thel bank,] andl thel bankl] holdingll hisl mortgages,landl thel bank’sl manager’sl oral
confirmationlofllacceptanceloflthelloan,lhelproceededltolnegotiatelforlthelindustriallequipment
withlthelsellerlandlsignedlalpromiseloflpurchase.lAfterlthelnegotiation,lhelwentltolthelbanklto
pickllupl thel moneyl forll thell payment] ofl thel equipment.] However,l hel wasl informedl that] the
credit] committeel declinedl hisll petitionl] forl thell loanl duell tol all restrictionl onll loans.[ Juan’s
financiallsituationlandlpaymentsltolthelinstitutionlhadlbeenloutstandinglandldidlnotlchange
froml thel priorl timesl whenl hell askedl thell bankll for] loans.l Asl all consequence,] ofl thel negative

81Sanin, Supralnotel1,latl423.
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actionsl ofll thell bankl Juanl hadl toll payll thel amountl ofll all penalll clausell andl suffer] enormous
detrimentslinltheldevelopmentlandlprogressloflhislcompany.’

Inlthislexample,lthelbank’slmanagetimadellalpromiseltolJuanlandlbrokelthatlpromise.]Therefore,
thelbankllunderlthellawlonlprelcontractuallagreements,lislresponsiblelforltheldamageslcausedlfor
theirl negativel actionll onll thell loan.] Thell bank’s] managerl knewll that,l inll accordancell withl prior
practices] andl dealingslwithll Juan,lhelwouldll commencel thell negotiationsl forl thellequipmentlland
thelbanklmanager’slwordloflacceptancelwouldlgivel Juanlalgreenlllightl tollevenlsignllall promisel of
purchase.[Juanlactedlinlreliancellonlpriorlpracticeslandlthelmanager’slword.lInlthislcase,laslinlthe
firstlexample,ltherelwaslalhopelthatlalfuturelcontractiwouldibelmade.

D. BrieflComparisonllBetweenPreltontractuallLiabilitylaslAppliedlinlColombialandlunderllAmerican
Law

Thelfirstlexamplel thatlIl gavel tolillustratel thelapplicationl ofl prelcontractuallagreementslunder
thell Colombianl legislationll is] similarl inll al wayll toll thell casel of Feinberglv.] Pfeifferl Co.lwherel the
plaintifflworkedlforllallongltimelforltheldefendantlandlinlconsiderationloflhisllyearsloflservices
andl inll gratitudell forl hisl hardll work,] thell companyll madell all resolutionll toll recognizedl anll extra
paymentlforlthel plaintiffluponlhislretirement](Twolhundredldollarslforllife).I Thel plaintiff,lin
reliancell onll thisll promise,l retired.l Thel companyl madel thel promisedl paymentsll forl somel time
untilltheylldecidedl tolstopllthell paymentslarguingl thatlal promisel tol makel al giftl islnotlbinding
withoutl considerationlandlinl theirl casel thel paymentlwasl onlylal promisel andl notlalstanding
contract.] Thell courtl heldl that] inll thell instantl] casell thel plaintiffll actedl] onll reliancell uponll the
promisellcontainedlinlthelresolution,Jandlthislthereforelcreatedlanlenforceablellcontractlunder
theldoctrineloflpromissorylestoppel.1(Seel§190loflthel Restatement]SecondloflContracts.)|Here
thel plaintiff,] inll reliancell onl thell promise,] retired.] Thell defendant] shouldll havell reasonably
expectedlthatlthelplaintifflwouldlactlinlreliancelonltheirlpromise;linlotherlwords,ltheldefendant
inducedithelplaintiffitolretire.IConsequently,Ithelcourtlorderedlthelpaymentsiforlife.”

[l isl imperativel tol mentionl thel similarities] betweenl thell conceptsl ofl reliancell interest] and
promissorylestoppell inll Americanllawlandl thelleffectsl ofl conceptl ofl prelcontractuallliabilityl in
Colombia.l First,l underl thell conceptsl ofll reliancel interest] andl thell promissoryl estoppel,ll the
contractuall liabilityl ariseslwhenl onell ofl thel partiesl makesl al promisell toll thel otherll contractual
partylaslalpartlofithelcontract.ITheseltwollconceptslpresupposelthelexistencelofllallvalidicontract
and,l asll all consequencell ofl it,] onel partyll changesl hisl positionl during] thell contractuall stagell in
reliancel uponl thell otherl partyl promisesl tol performll thell contract.] Whereasl inll Colombiall prel
contractualll liabilityll is] imposedl asll all consequencel ofll thell reliancell ofll onell partyll onll thell other
party’sl promisel orll inducementl toll believel thatll itl wouldl bell al probablel conclusionl ofl all future
contract,] thisl liabilityll is] generatedll asl all consequencel ofll thell rupturell ofll prelcontractual
negotiationslandl thel detriment] sufferedll byl onell partyll duell toll thell otherlside’sl inducementl to
believelinlthelpossibilityloflallfuturelcontract.ITherefore,lthislkindloflliabilityldoesInotlsuppose
thelbreachloflalvalidlcontract,Imerelylthelbreachlorlrupturelofithelnegotiations.

’ISanin, Supralnotel1,latl42410.
10 Feinbergly.IPfeiffed|Co.13220S.W.02d11630(MO.ICt.IApp.1959)
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Inlgeneral.lthelAmericanllegallsystemldoesInotlprovidelforithelconceptliof culpalinlcontrahendollor
prelcontractuallliability.] However,] Puertol Ricoll hasll contemplatedl thel doctrinel ofl the culpallin
contrahendollinllitslllegislationlasllalconsequencelloflitslcivilllawllsystem.l Inlcontrast,lthel common
lawlstatesll dol notl recognizel thel fundamentalsl ofl thel doctrinel of culpallinll contrahendoll andll prel
contractuallliability.

AslIlThavelmentionedlbefore,]Colombian’sllegislationlstatutorilylregulatesithelfigureslof culpallin
contrahendolland,lspecifically,lthelliabilityloflprelcontractuallagreements.

Colombia’sllegislationlprovideslremedieslforlreliancelwhereltherelhaslbeenlanlarbitrarylrupture
oflprelcontractuallnegotiations.lInlconsequence,lthelguiltylpartylwilllbellobligatedltolpaylforlthe
damageslcauseltolthelinnocentlparty,lwholinlrelianceloflthelother’slwordlandlbehaviorlinvests
timelandlmoneylinlthelinitiallprelnegotiationslstagelinlorderltolknowltheldetailslandlgatherlthe
informationlrequiredltolmakelanlinformedldecisionlbeforelthelcelebrationloflthelcontract.

Withl respectl toll thell doctrinell ofll thell promissoryl estoppel,] Giinterll Kithnell hasl statedl] that
philosophicallylitlwasl developedlaslallconsequencellofl thel insufficiencyll ofl reliancel producel by
thelbargainllandlthellexchangellconceptlconsideration:

“InlthelUnitedlStatesl thel promissorylestoppelltookloverl thel tract] tol makeluplforlthelreliance
deficitlproducedlbylthelbargainlandlthelexchangelphilosophylofithelconsiderationlprinciple.llt
becamel anll instrumentl toll enforcel gratuitousl promisesl wherel one,l relyingl onll thel promise,
changedihislipositionlandlincurredlfinancialllosses.” "'

Thell conceptl) ofll thell doctrinell ofl promissoryll estoppell isll similarll toll thell conceptionl ofll prel
contractuall liabilityll inl Colombial inll thel factll thatll thell mainl inspirationl isl toll avoidll unjust
enrichment,Jtolpromotelfairlbusinesslpractices,Jandltolimposedlresponsibilitylonlthelpartylwho
eitherlintentionallylorlunintentionallylmadellalpromiseltollanotherlandlhadlreasonltolknowlthat
thelotherlpartylwilllactlinlalcertainlwaylinlreliancellonlhislipromise.

Thell differencell isll thatl] promissoryll estoppell operatesl onll all contractuall stage,[ inll other] words,
wherelalvalidlcontractlhaslbeenlmade,Jandltollocklinlthelofferlinlalbidlcaseloncelthellcontractor
haslnotifiedlthelsubcontractorlithatlhelwonlthelcontract.

However,lprelcontractuallagreementsldolnotlirequirelthelformationloflalivalidicontract,lonlylthe
prelnegotiationsloflitlwhetherlorlnotltheylcomel tol fruition.lPrelcontractuallagreementsldolnot
requirelthelcompletelmeetingloflthelmindslaslislrequiredltolobtainedirelieflunderlthelconcept
oflpromissorylestoppellandlthelreliancelinterestlinlAmericanllaw.

Prellcontractuallagreementslonlylrequiredlithatlthelpartylseekinglrecoverylhadlreasonltollconclude
fromlthellotherlparty’slconductlthatlal futurel contractlwilllbelmade.lHere,lwhatlisl punishedlis
thell carelessl inducementl inll reliancel andl thell latell rupturel ofll negotiationsl andl frustrationl] of

Kiihne,lGunter,IPromissorylestoppellandlculpalinlcontrahendo,] 100 TellAviviUniversitylStudieslinlLaw, TellAviv
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reliancelinvestment.[Consequently,lthelmainlpointlisltolrecoverlforlthelreliancelinvestedlduring
theldealinglandlthelrecoverylforltheleconomiclloss.'

GinterlKuhnelindicateslthatlinlthelcaselof culpallinlcontrahendolandlprelcontractuallliability,litllis
possibleltollconcludelthatlliabilitylofithelpartylislrecognizedlbasedlonltwolelements:

a.  “Violationloflalprelcontractuallduty,iwhichlisltheldutylinlregardltolthelcontractual
processlbeforelallbreakloff.l(Theldutylisinotltollrupturelnegotiationslforlotherlthan
validlireasons,lsolithelbreakloflitselflcausedlliability.)

b.  Thelinducementloflreliancelactionltoltheldetrimentlofithelotherlparty.lOnelparty
changeslhislpositionlinlrelianceloflthelotherlonelpromiselandlbehavior.”"?

Inlrespectltolthelliabilitylimposedlthroughltheseltwolelements,litlislclearlthatlthelpartieslowed
tolleachllotherlthelobligationltolactlinlgoodlfaithlsincel thelbeginningl ofl thel negotiations.l Itlis
alsollreasonablel tollexpectl thel reliancel ofll thell othetl partyll inl thel negotiationsl inl changingl his
position toll investigatell andll gatherl thel prudencell informationl inll respectl toll thell business.
Consequently,] thel partyl mightll hirel attorneys,] accountants,] engineers] andll anyl kindl of
consultantslthatlhelmightlrequireltolunderstandlandltolinformlhimlwithlrespectltolthelbusiness
inlnegotiation./ Therefore,lthelblameworthylpartylwilllbelliablel forl thelarbitrarylrupturelofithe
negotiationsl duell toll thell investment] madel byll thell other] partyl onl reliancell onll thell possible
contract,lbasedlonlthelbehaviorlandlpromiseslofithelotherlparty.lInlconclusion,litlislpossiblelto
understandlthatlthelliabilitylimposedlthroughltheseltwollelementslwaslthelnaturallconsequence
ofllitslbreach.

Moreover,] anotherl differencell betweenl thell Colombian’l legislationl andl thel Americanl law] in
respectltollprelcontractuallagreementslisithatlthelelementloflgoodifaithlisinotlrequirelinlAmerica
inlprelcontractuallstages.lInlotherllwords,litlislnotlextendedltolthellnegotiations.ITherelisinotlla
specificl dutyll tol bargainl inll goodl faithl butll therell isll all dutyl toll bell performedl inll goodl faith
obligation,] whichll isll imposedl during] thel contractuall stage.] Consequently,l thel Uniform
CommerciallCodelrequireslmerchantsltolperformlinlgoodifaithlandlfairldealing.lForlinstance,
inl thel casel ofl allmerchant,] thel goodl faithllelementl imposesl onll himl thell obligationl toll observe
reasonablell commerciall standardsl ofl faitl dealingl inll thell tradell andl toll performl withl respectl of
suchll standards. "l Whilell inll Colombia,] thel Commerciall Codell imposesll anl obligationl onll the
contractuall parties] toll observel goodl faithll duringl thell prelcontractuall stage,] Therefore,] the
blameworthylpartylwouldlbelliablelforlhislbreachloflsuchlduty.I Thelfundamentallpointloflsuch
provisionlislthatlduringlthelprelcontractuallstagelthellpartieslengagedlinlithelnegotiationslbuild
betweenlthemlrelationshipslbasedlonltrustlsimilarltolthelloneslthatlariselinlthelcontractuallstage,
soltheylwilllhaveltolcomplylwithlalhighlstandardlofllcare.

Inllconclusion, ] prelcontractualllliabilityl inl Colombialhaslalhighllimportancellinl thell contractual
relations] betweenl thell partiesl andll thereforell thel Commerciall andl Civill Codell regulatesl it
extensively.lItslgoallisl tol promotelgoodlfaithlandl fairldealingllduringllalllthel contractuallstages
andllaslwelllasltol preventlthelunjustlenrichment] ofl onel ofl thell partiesltol thel detrimentlofl the
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otherl party.l Thell goall ofl thell conceptl ofll prelcontractuall liabilityl isll toll restorel thell damages
sufferedlbylonelpartylinlreliancellonlthelblameworthylparty.

Duringll thel negotiationl of] prelcontractuall agreements,] somel obligations] andll rightsl are
generatedltolithelparties.] Thelmainlobligationlisltolactlinlgoodlfaith,Imeaningl thatlthel parties
haveltolinitiatelthelnegotiationsllwithlthelintentionltolreachlanlagreement,landltolwithdrawlas
soonllaslpossible,lbeforelthelotherlparty,linlireliancel oflthelnegotiations,linvestslinlthelresearch
ofll thell business.l Also,] goodll faithll requiresl thell obligationll ofll reservell whichl meansl that
informationlwithlrespectltolthelbusinesslandlfinanciallsituationlofloneloflthelpartiesloughtinot
toll bel disclosedl ifl itl isl confidential.l Finally,l it] requires] thell obligationl ofll custodyll and
conservationl] ofll alll thell materialll that] hasl beenll givenl toll thell partiesl inll thell coursell ofll the
negotiations.l Thelwithdrawallitselfldoesl notl causel thelliability.] Therell hasll tol bel somel kindl of
unfairl act] suchll asll notll intendingl toll reachll anll agreementll andl omittingll toll communicatel the
determinationll toll hell otherll party,l notl disclosingll trustworthyll information,l otll continuingl the
negotiationslafterlrealizinglthatlthelcontractiwilllneverlbelconcluded.

III.  ABRIEFIVIEWIOFPREICONTRACTUALILIABILITYTUNDERITHEICISG

Welcannotlfindlanylprovisionlinlthel CISGlthatlspecificallylregulateslprelcontractuallliability.lIn
thislrespect,] thel CISGlisllsilent.] However,l thellapplicationl ofl this] conceptll canlneverthelessl be
inferredlfromlthel CISG’sligenerallprinciples,lfromlitslprovisionsllandlfromlitsllinterpretationlasla
whole.[Thelfirstlapproachlisltollooklatlarticlel 7(1),Jwhichladdresseslthelinternationallcharacter
oflthelConventionllandlitslpromotionlofithelprinciplelloflgoodifaithlinlinternationalltrade./One
thenlturnsltolarticlel7(2)lwhichlindicateslthat,lforlmatterslgovernedibylthel Convention,lbutlnot
expresslylsettledlinllit,lthel correctlapproachllisltollinterpretlthelmatterlaccordingltol thelgeneral
principlesloflithelConvention,Jwherellsuchlprinciplesllarel present.JArticlel8lofl thel CISGlisllalso
highlylrelevant.

A. ApplicabilityllofiPrelContractuallAgreementslunderlthel CISGIAccordinglltollArticlel 7landlArticlel8

Inlmylview,linlorderltolhavelalfulllunderstandingloflthelapplicationlloflprelcontractuallliability
underl thel CISG,lonel mustl reviewl thellegislativel historyl ofl articlell 7lwhichl refersl toll thel good
faithlprincipal.lllwilllemphasizelinlitslimportance.

Accordingltolthellegislativelrecordslloflthel Viennal Diplomaticl Conferencellatlwhichlthel CISG
waslpromulgated,ltherelwaslallackloflconsensusllasltolthelmeaninglofithelprincipleloflgoodifaith
providedlinlarticlel7.IThelfollowinglarelsomeloflthelviewslthatlwereldiscussedlinlrespectlitolthe
inclusionlloflgoodlfaithllinlinternationalltrade:

“Colloguyllatl DiplomaticlConferencellon] Proposallitollprovidelallmorellspecificlreferenceltolgoodlifaith
(“Articlel [7]0[is[Inotl thel appropriatel placel forll all referencell tollall principall ofl majorllimportancellin
internationalll tradell relations.l| All separatell articlell [is]] required. ] Proposall rejected”] Commentsll by

delegates,lsomeliregardingllallgoodlfaithlirequirementlaslpresentlwithoutlsuchllalseparatelarticle;lsome
notlwantinglsuchlanlarticlelbecausellitlwouldldocumentlthelexistenceloflalgoodlfaithlrequirement

applicablell toll all contracting] parties.l ORI 2571259, paras.] 400560 [OR=0Officiall Recordsll off] the
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UnitedINationslConferencellonl ContractslforlthelInternationallSaleloflGoods,1Viennall 1 00Marchll
110Aprill1980,1A/CONF.197/19]""

Theldraftloflarticlel6lthatlwaslpresentedlinl1978lwaslapprovedlasllarticlel 7(1)loflthelofficialltext
oflthelCISG.

ThelmajorlmodificationslproposedliwerellpresentedibylltalylandINorwaylaslfollows:

“[Tealyl(A/CONE.97/C.1/L.59):

Deletellthelwordsll “andlthellobservanceloflthellgoodlfaithlinlinternationalltrade(cf.linl thislrespect
thellproposedlinewlarticlel6l[becamelCISGlarticlel 7 Jiter)landladdinewlsentence:
“questionsllconcerningll matters] governedll byl thisl Conventionlwhichl arel notlexpresslyllsettlell therein
shalll bellsettlellinl conformitylwithl thell generall principleslonllwhichl this] Conventionllislbasedlor,lin
thellabsenceloflsuchllprinciples,lbyltakinglaccountlofithelnationalllawlofleachlofithellparties.”]
[Addlalnewlarticlel6l[becamelarticlel 7 Jiterltolreadlaslfollows:

“Inllthelformationl[interpretation]landlperformancelloflallcontractloflsalel thel partieslshalllobserve
thellprincipleslofithelgoodlfaithlandlinternationallcolbperation.”]

{Norwayl(A/CONF.97/C.1/L.28):

Deletellthelwords:
“andlthellobservanceloflthelgoodlfaithlinlinternationalltrade”
Articlel[6]l[becamelarticlel 7]

Duringltheldiscussions,IMr.[Bonell,lwholwaslalmemberloflthelltalianldelegationlindicatedlthat
anlinclusionlofllalprovisionlregulatinglithellobservanceloflgoodlfaithlprinciplelwaslrequiredlinlthe
CISG.I Therefore,] hell supportedl andl proposedl thell adoptionl ofll all separatell provisionll forl the
regulationl] ofll all majorll principlell ofl goodl faith.ll Inll addition,[ hell statedl thatll hisl delegation
proposedltolladdlall referencell toll “internationall cooperation”l withl thell intentionl toll clarifyl that
onlyll thosell aspectsl ofl goodll faithl thatll werell internationallyll acceptablell wouldll applyll toll the
interpretationloflthelprincipleslunderlthelCISG."

Mr.lRognlien,l ofl Norway,lstatedl that] thel referencel toll thel principlel ofll goodll faithl shouldl be
transferredlfromlarticlel6ltolarticlel 7.1Helalsollindicatedlthatlthellobservancel ofl goodlfaithlwas
relatedll tol thell contract] betweenl thel parties] notl toll thell interpretationl ofl thell provisionsll ofll the
Convention.] Therefore,l hel consideredl thatl thel referencel tol goodl faithlshouldlbel transferred
froml articlel 60 tol articlell 70 (whichll becomel articlel 81 (3)] ofll thel CISG).[ Hell disagreedlwithll the
inclusionlloflthelreferenceltolthelinternationallcooperationlproposedibylItaly.'®

Missll O’ Flynnlwholrepresented] United] Kingdomlstatedl thatl therelwaslnollneedltoladdlal new
articlel forll thell provisionl ofl thell goodl faithl asll itl wasl proposedl byl Italy.l Shell indicatedl that] the

) Articlell 70 Colloquy,] Interpretationll ofl thel Convention.] Pointsll ofl viewll expressedl atl Viennal Diplomatic
Conference, ] Colloquylonllissuellrelatedltolalgoodifaith:Iproposalltoladditol CISGlalversionloflconceptlof culpallin
contrahendo (prelcontractuallliability):lproposallirejected[OfficiallRecordsl2941295,Iparas.l7 718 7](1980)

16 1d.1at12941295
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meaning] ofl thel articlel involvedllanl uncertainl interpretation,l thell principlesl ofl thel goodl faith
werel notldefined,landll therelwaslnoll provisionlforll thel applicationll ofl sanctionsl thatlwouldlbe
appliedlaslalconsequenceloflthelfailureloflonelpartyltolactlinlgoodlfaith.lInlconclusion,lsheldid
notlsupportlthelltalianlproposal."

Finally,IMr.lAllanl Farnsworth,IrepresentinglthelUnitedIStates,Inotedlthatlhellhadlalpreference
forl thel existingl textl] becausel thel Italianl proposall withl respectl tol thel applicationll and
interpretationloflthelgoodlfaithlinlanlinternationallcontextlwasluncertainlandldangerous.”’

Thellissuelrelatedltolthelprohibitionllofithelpartieslfromldepartinglfromltheirlobligationltolactlin
goodlfaithlwaslldebatedlduringltheldiscussionlrelatedlitolthelprincipalloflgoodifaith.JAlCanadian
proposallreadlaslifollows:

“Changellarticlel 51[becamellCISGllarticlel6 Jitolreadlaslfollows:
(Canadal(A/CONEF.97/C.1/L.10):

“(1)IThellpartieslmaylexcludelthellapplicationlofl thisl Conventionlor,Isubjectltolarticlell 1 11[became
CISGllarticlell 12],1derogatelfromlorlvaryltheleffectloflanyloflitsl provisions.] Howewer,lexceptlwere
thell partiesll havell whollyl excludedl this] Convention,ll thell obligationll ofll goodll faith,[l diligencell and
reasonablel carell prescribell byl thisll Convention] maylnotl bellexcludedl byl agreement, butll thel parties
maylbylagreementlldeterminatelthelstandardslbylwhichl thel performancelloflsuchlobligationslarellto
belmeasurelliflsuchlstandardslarelnotlmanifestlylunreasonable.]”*!

Withl respectll toll thisl issue,| Mr.] Farnsworthl indicatedll that] hell didl notl support] thel Canadian
proposall becausell it willl imposel all generall obligationll ofl goodl faith.] Thell majorityll ofl the
committeelwaslagainstlthelCanadianlproposallthereforelitiwaslnotlapproved.

Finally,lthelcommitteesldiscussedlalproposallspecificallylrelatedltollprelcontractuallliability.]The
delegateslfromlthelGermanlDemocraticlRepubliclproposedlthatlalnewlarticlelonlthislsubjectlbe
addedltoll Partl Il ofl thel Convention.l(A/CONF.97/C.1/L.95).[ Thel followinglarelsomel ofl the

commentslwithlrespectltolthislproposal:**

“78.IMr.IPLUNKET Tl(Ireland)lasked]whethed thel proposallenvisagedl thatlcompensationlwould
belpayablellevenllifinolcontractlhadlbeenlconclude,lodliflal contractlhadlbeenlconclude,lwhetherlit
shouldllbellpayablelfollsomethinglothedthanlalbreachloflcontract.

“79.0 Mr.l MASKOWI (Germanll Democratidl Republic)l replied] thatl itll wasl thell essencell ofll his
proposallthatlcompensationlforlexpensesicouldlibelclaimlevenlifitherelwerelnolcontract.
“80.IMr.IBONELLI(Italy)Istronglylsupportedlthel proposal. I Hisldelegationlhadlalreadylsubmitted
allproposall alonglsimilarllines.] Thel existingl textl ofll thell Conventionll didInotl takel sufficientlylinto
accountl casesl wherell noll contract] wasll concluded] butl thel partiesll hadl engagedll inll detailed
negotiationslatlthelprelcontractuallstage.lSuchlcasesineededlregulationlbecauselofithelrisklthatlone
oflthelpartieslmightlabusellitslipositionlandlactlinlsuchlallwaylasltoldamagelthelinterestlofithelother
party.lHellthoughtl thell draftinglloflthel proposall couldl bellimproved, I notablylbyl thell deletionll ofl the
phrasell “inll thell coursell ofl thell preliminarylnegotiations” |l andll alsoll byl thell inclusionll ofl all phrasell to

Y 1d.
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coverllthelsituationlinlwhichlthelpartylhadlnotinecessarilylhadlexpenses,lbutlhadlsufferedldamages.
Hellsuggestedlthatlanladlhodlworkinglgrouplbelsetlupltolproducelanlagreedltext.
“81.0Mr.ISCHLECHTRIEMI(Federall Republidlofl Germany)lsympathizedlwithlthelobjectloflthe
proposalllbutliconsideredllitlmuchlitool farreaching.ISuchllalgenerall clausellmightllchangelsomelofithe
solutionslofl thelldraftle.g.,[ thell provisionsl dealingl withll thell obligationsl ofl thel partiesll ol withll the
revocabilitylofltheloffer.lItlwouldltouchlonlthellproblemloflformlrequirementsllandlwouldlalsollaffect
matterslloutsidelthellscopelloflthel Conventionlsuchlaslthelavoidanceloflthelcontractlforlerrors, lorlthe
authorityloflagents.
“82.IMr.[BENNETTU(Australia)lsaidlthatlhelhadlgreatldifficultylwithlthelproposal. [l tlreferredlto
all failurell inll dutyll toll takell reasonablell care,l all notionll thatll wasl notl foundl anywherell elsell inll the
Convention.lItlwaslnotlcleadlwhatlwaslthelstandardlofireasonablel carell thatlwasllenvisaged.] The
problemlwaslanlimportantlonelandInotlmerelylonelofidrafting.”

Asllitlislreflectedlinl thel readingl ofl thel opinions,] thel proposall forl prelcontractuallliabilityl was
highlyllobjectedltolbylmemberslifithelcommitteelandiwasinotlagreedlon.

However,linlmyllopinion,Ithelfailurelofl thellapprovallofl thel committeel toladoptl thisl provision
onll thell regulationl] ofll prellcontractuall liabilityll underl thel CSIGI wasl thel resultl ofll all lackll of
understandingl ofll thell conceptl byl thel commonl lawll delegations.ll Asl Il indicatedl inl thel first
chapterl ofll thisll article,] prelcontractuall liabilityl hasl notl beenll recognizedl asll al partl ofll the
contractualllawlatlcommonllawljurisdictions./lthinklthatltheirlmajorlfearlisltollcontravenelthe
principalloflfreedomlloflcontract./Conversely,lthellpositionloflthelcommonllawljurisdictions,lin
theitl effortl toll protectl freedoml ofll contract,lisllackingl inl protectionll forl thel contractuall parties
duringl prelcontractuall negotiations.l Itl isl myll viewl thatl thisll isl al dangerousll approachll because
duringlprelcontractuallnegotiationsltheldamageslthatlcanlresultibylthelunjustifiedlwithdrawllof
thelnegotiationsl canl bellmajorlorllequall tol thel damagesl causedllbyll thellbreachl ofllthell contract.
Therefore,linllorderltollavoidlunjustlenrichmentlandlhonorlthelprincipleslofigoodifaithlandlfair
dealingll froml thel beginningll ofll thel negotiationsl ofll al probablell contract,] thell conceptl ofll prel
contractuallliabilitylshouldlbelregardedlaslalpartloficontractllaw.

Inl additionl toll itsl discussionl atl thell Viennall Diplomaticl Conference,l thel conceptll ofll prel
contractuallliabilitylhadlbeenldiscussedlearlierlinl 197 7latlthel9™sessionlwhereltheIlUNCITRAL
Working] Groupll presentedl itsl finishedll draftl ofll thel “Formationl ofll thell Contract.”l Thell draft
includedl thell requirementl thatll fairl dealingll andll goodl faithl hadll tol bel observedl byl thell parties
duringll thell coursell ofll thell formationl ofll thell contract.] Thel Germanl Democraticl Republic
suggestedlthatlalthirdlparagraphlbeladdedltolthelproposallofiHungaryl(asllindicatedllabovelsuch
proposallwaslraisedlandlobjectedllinlthelViennalConference).

Inladdition,lthel Germanl Democraticl Republicimaintainedlthatlthellobservanceloflfairldealing
andllgoodl faithllwaslrequiredll froml thel parties] duringl thell coursell ofl formationl ofl thell contract
and,liflduringlthel preparationlandlformationlofl thell contractlonellofl thel partieslviolatedl their
dutieslloflcustomerlcarelthelotherlpartylhadlthelrightltolclaimlcompensationlforlitheleconomic
loss.”

BIUNCITRALIY earbookIIX,1(1978),1A/CN.9/SER.A/19780ppl6616 7;1Honnold DocumentarylHistory ppl298299.

13



NordiclJournallofICommerciallLawlissuel20070#1

Furthermore,lforlsomelofltheldraftersithelconceptloflgoodlfaithlandlfairldealinglwasliconsidered
almoralllobligation.ITherefore,litlwaslhighlylimportantlthatltheylelevatedltheselprincipalsltolthe
stageloflalllegallobligation.[However,ltheylwerelconcernedlthatlthellapplicationlloflsuchlprinciples
tolparticularltransactionsimightinotlleadltoltheldevelopmentloflaluniformedlandlicoherentlcase
lawl inl internationall tradell becausell eachll nationall court] mightl bell influencedl byl itsll ownll legal
traditionsll andll beliefs.] Toll conclude,l it wasll thell majorityll opinionll thatll thell proposalsl forll prel
contractuallliabilitylunderllthel CISGlwerel properlylrejected.l Thelviewl thatl prevailslisl thatl prel
contractuallliabilitylisl notll part] ofl thell scopel ofl thel Convention.l However,l therelislal minority
opinionlitoltheleffectlthat,levenlthoughlthel CISGldoesInotlincludelanlexpresslprovisionldealing
withlprelcontractuallliability,litlwilllbelpossiblelforltheltribunalsltolimposellitslapplicationlbylthe
interpretationl ofllthel generall provisionlofl observancel oflgoodl faithllinlinternationall tradeland
thelinterpretationloflithelprincipalsloflthelConventionlasllallwhole.lRespectltolthislpoint,]Bonell
haslnoted:**

“Thelfactlthatl CISGldoeslnotlhavellal provisionllexpresslyldealinglwithl thel prelcontractuallliability
ofll thel partiesl forl theirsl conductl duringl thel negotiationsl doeslnotlnecessarilylmeanl thatl thellissue
fallloutsidellthellscopelloflthel Convention.l Inllfact,Iprelcontractuallliabilitylcouldlsimplylbelll tol use
thellanguagelloflArticlell 71-loneloflithosellquestionslconcerninglmatterslgovernedlbyl[theJIConvention
whichl arell notll expresslyl settledl] inll it....[ Issuesll whichl arell outsidell thell scopell ofl] thell Convention
continuelltollbellgovernedllbyldomesticllawlwhile,linlthelcaselloflsimplellacuna,lthelsolutionlhasltolbe
foundll primarilyl withinl thel Conventionllitself,[i.e.,l inll conformityl withl thel generall principlesll on
whichll itl isl based,] andl] onlyll inl] thell absencell ofll suchll principles,l mayll resortll bell hadll toll thell law
applicablelbylvirtueloflthelrelevantlconflictlofilawlrulesl(Cf.01Articlel7(2))....”

[lagreelwithl ProfessorlBonell.lItlislclearl thatl prelcontractuallliabilitylshouldinotlbel considered
outsidelthelscopeloflthel CISG.tslapplicationlcanlbelpossiblelthroughlthelinterpretationlofithe
Conventionlaslalwholellandllinlconformitylwithlithelapplicationlloflitslgenerall principles.] From
thel analysisl ofll thell principlesl ofl goodll faith,] andl fairl dealingl inll conjunctionl withll the
interpretationl] ofll thel conductll andll intentionll ofl thel parties,] it] isll possiblell toll establishl] the
existencelloflalprelcontractuallliabilitylunderlthelCISG.

Additionally,] thel applicationl] ofll thell principlesl ofll goodl faithll andll fair] dealingl hasl alsol been
recognizedl byl thel UNIDROITI Principles.] Articlel 1. 70 regulatesl thel generallapplicationl ofl the
principalloflgoodlfaithlandlfairldealinglinlinternationalltrade.[Furthermore,lthelarticlelindicates
thatlthelpartieslcannotl“excludelorllimitlsuchlobligation.”*’

Moreover,lArticlel2.1.150whichlruleslonlnegotiationslinlbadlfaithlprovides:*®

Alpartyllislfreeltolnegotiatelandlisinotlliablelforlfailureltolreachlanlagreement.
However,l all partyl whol negotiatesl orll breaksl offl negotiationsllinl badl faithlisl liablel fod thell losses
causedltolthellotherlparty.

I Bonnelll “Formationl ofl Contractslandl PrelContractuall Liabilityl Underl thel Viennal Conventionlonl International
SaleloflGoods” FormationlofiContractslandlprelcontractuallliability ICCIPublishinglPub.INo.01440,/9:11990)lppl1670171.
B[Steven(].[BurtonlandIMelvinlA.IEisenberg, ContractlLaw:1SelectedlSourcesIMaterials,JUNIDROITIPinciples, Thomson
Westlp38101(2006)

911d.lat]384.
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Idlislbadlfaith linlparticular,Ifodlalpartyltollenterlintolorlcontinuelnegotiationslwhenllintendinglnot
tolreachlanlagreementlwithlthelotherlparty.”

Accordingll tol Rodrigoll Novoa,ll itl isl possiblel forll thell courtsl toll findll thatll thel adoptionll ofl prel
contractuall dutyl toll bargainl inll goodl faithl under] thel UNIDROITI couldl bell extendedl toll the
CISGlbecauselthelmainlpurposeloflthelUNIDROITUprincipleslisltollprovidelguidelinesiforlthe
interpretation] andl applicationll ofll thell uniformll lawll instrumentsll onll internationalll commercial
contractslsuchllaslthel CISG.I Therefore,litlisl probablel thatl theladoptionl ofl thel prelcontractual
dutyltolbargainlinlgoodlfaithlbylthe[UNDROITlprinciplesimightlpersuadellalcourtlthatlthislduty
islalsolpresentlunderlthelCISG.”

Moreover,l Shanil Salamall consideredl thatl articlell 7(2)l ofl thel CISGl providesll anll interpretation
tooll ofll thel Convention.l Therefore,l whenl thell courtsl arell filling] thel gapsl encounteredlinl the
interpretationloflalmatterlthatlislnotlsettledlinlthelConventionllikelthelprelcontractuallliability
theylshouldllookllatl articlell 7(2)] andl interpret] suchl matterslwithinl thell generall principlesl that
inspiredl thel Convention.] According] tol Salamall thell interpretationlunderl articlell 7(2)] required
theluseloflhierarchylmethodsloflinterpretation.IShelindicateslthatlthelfirstlapproachlbyllalcourt
whenllitlislfillinglthelgapslunderlthelCISGlisltollooklatlthelprovisionsllandlthelgenerallprinciples
thatlinspiredlthelConventionlevenliflthelmatterlisinotlexpressivelylsettled.ISecond,liflthelmatter
islexcludedloflthelscopeloflithelconvention,lforlinstance,lthelliabilitylofithelsellerlforldeathlland
personallinjuryl(art] 51CISG),lsuchl matterlshouldibelresolvedlaccordingltol thellrulesllapplicable
underlthellprivatelinternationalllawllandlnotl thel CISG.lInllconsequence,larticlel 7(2)lwouldlbe
inapplicable.”®

Furthermore,] shell emphasizedll that] thell scholars] havell notl beenll clearll inl respect] toll the
interpretationlofltheldefinitionlofl“generallprincipleslthatlinspiredlthel CISG.IShelnoted:

“Thelldefinitionllofl “generallprinciplesluponlwhichlthel Conventionllislbased "Ifallslshortloflreceiving
anylclearllinterpretationllinlthellscholarlylworks.lReferencellislmadelltoltheselprincipleslinlarticlell 7(2)
withoutlfurthedlexplanation.lJeffreylHartwinglwriteslthatlthel “generallprinciplesllarelltollbelderived
fromll thell Convention’sl ownll provisions”.] Moreover,l Professor] Honnoldl writesl thatl all “particular

generallprincipallmustlbelmooredltollpremiseslthatlunderlielspecificlprovisionslofithelconvention.” *°

Inl addition,] Salamal indicatesll that] thel interpretationll ofl thel generall principles] ofll the
Conventionll shouldl bell broaderl thenll just] limitingl their] constructionll onlyll toll thell general
principleslthatlderivel froml thel Convention.]Moreover,lsuchl constructionlshouldlnotlevenlbe
limitedl toll thellintentl] ofl] thell drafters.] Thel interpretationl ofll thell generall principlesl shouldl be
broaderll accordingl tol thell internationall characterll ofll thel Conventionl articlel 7(1).0 In
consequence,] Salamall consideredl thatl thell courtsll shouldllookll carefullyll andl extensivelyll toll the
generall principlesl ofll thel Conventionl becausell it isll al livingl bodyll capablel ofll changesll and
adaptationl] toll thell newl commerciall transactionsl inl internationall commerce.l Thusl the
interpretationl] ofll thell generall principles] ofl thel Conventionl shouldll followll thell changesll and

YIRodrigolNovoa, Culpalinlcontrahendo:IAlComparativelLawlStudy:1Chilean] Lawlandlthel United]NationsiConventionlOn
ContractslForl ThellnternationallSalelOflGoodsl(CISG), 2 20Ariz.[].Mnt’ LI&IComp.IL.1583.0p06 1 10(2005)

%¥ShanilSalama, PragmaticlResponsesitolInterpretivellmpediments:1Articlel 70oflthel CISG,1AnlInterAmericanlApplication,[28
UniversitylofMiamilInterlAmericanlLawlReviewlpl7080(Falll2006)

¥ Idlatl8
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transactionslinlinternationalltrade.[Thislpointloflviewlislconsistentlwithlthelregulationlprovided
inlarticlel7(2)lbecauselloneloflitslgoalslislitolresolvelnotlexpresslylregulatedimattersilikelithoselthat
willl arisell inll thell future.] Toll conclude,lshel alsoll supportsl thell viewl ofll Professor] Guilmardl that

“promotesl thatll thel usell ofll principlesl ofll thel UNDROITU andll PECLI asll all sourcel ofll general
principleslinlart]7(2).”*

[lreallyllikelSalama’slapproachlregardinglthelinterpretationlofl Art]7(2).0 Asl[lstatedlbefore,lthe
prellcontractuallliabilitylislwithinlthelscopelloflthel CISGI. Therefore,lfollowinglSalama’sltheory,
iflalcourtlhasltoldecidelallcaselonlprelcontractuallliabilitylthelfirstlsteplforlthelcourtlisltollookllat
thelgenerallprincipleslthatlinspiredlthelCISGlbecauselitlconstituteslandlunsettledlmatter.JThus
thel interpretationll andll regulationl] ofll thell prellcontractuall liabilityl willl bell possiblel throughl its
principles./Consequently,ltherelisinolneedltolreferlandlresolvelthelcaselaccordingltolthelprivate
internationalllaw.lFurthermore,lasiSalamalstated,lthelinterpretationlofithelgenerallprincipleslof
thel CISGlshouldlbel broaderllaccording] tollitsl internationall characterlandl notl onlyl limitedl to
thoselderivedlfromlthelConvention./Consequently,litlislpossibleltolconcludelthatlthelprinciples
oflthelUNDROITlandIPECLIconstitutelalsourcelloflthelgenerallprinciplesireferredlinlart] 70(2)
andl thereforel thell adoptionll ofl prelcontractuall dutyll toll bargainl inl goodl faithl underl the
UNIDROITIcouldlbelextendedltolthelCISG.

Finally,litl isl imperativell toll indicatel thatll interpretationll ofll thell conduct] andl intentionl] ofll the
partieslislfundamentallinlthelanalysisloflithelapplicationloflthellprelcontractuallliabilitylunderlthe
CISG [Articlel8IProvides:’'

“(1)IForlthellpurposeslofithelapplicationlloflthis] Conventionlstatementsimadelbylandlotherlconduct
oflal partyl arell toll bellinterpretedlaccording] tol hisllintentlwherel thell otherl partyl knewl orl couldlnot
havellbeenlunawarelwhatlthatlintentlwas.

(2 )UIflthelprecedinglparagraphlisinotlapplicable,lstatementsimadelbyllandlothedlconductloflallparty
arelltolbellinterpretedllaccordinglltolthellunderstandinglthatlallreasonablelpersonllofithelsamellkindlas
thellotherdlpartylwouldlhavelhadlinlthelsamelcircumstances.

(3 )0 Inldetermininglthelintentloflalpartylodthelunderstandinglallreasonablelpersonllwouldlhavelhad,
duellconsiderationllisltolbelgivenlltolalllrelevantlcircumstancesloflthelcaselincludinglthelnegotiations,
anylpracticeslwhichl thel partiesl havel establishedl betweenl themselves,l usagesl andl anyl subsequent
conductloflthelparties.”

Fromlthelreadinglofl Articlel 8l ofl thel CISG,litlisl clearl thatlthis] provisionlislnotlrelatedl tollthe
interpretation] ofl thel Conventionl butl tol thel interpretationl ofl thell parties’ll statements,
intentions,lconducts,lusageslandlpracticeslinllightloflanlinternationallcontractloflsaleloflgoods.

Therelareltwolltestslthatlapplylinlthelinterpretationlloflithelparty’slstatementslandlconduct.] The
firstlislthelsubjectiveltestlwhichlindicateslthatlthelstatementslandlconductslofithelpartieslarelto
bellunderstoodlaccordinglwithlitslintentl(Articlel8(1))1“wherelthelotherlpartylknewlorlcouldInotlhave
beenll unawarell whatll thatl intent] was.” Thell secondl isl thell objectivel test,] whichl refersl toll the
understandingl ofll thel statement] andll conduct] byl al reasonablel personll undetl thel same

3OId.
SIBurtonlandlEisenberg, supralnotel24,lat 350.
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circumstancesll(Articlel81(2)).0Thelobjectiveltestlwilllbelapplicablelwhenlthelotherlpartylneither
knewlorlnotlcouldlhavelbeenllawareloflthelintent.

Inlreferencel tolthislarticle,lllwouldllikel tolemphasizelthelimportancellofl thelinterpretationl of
thell conduct,] statementsl andl intentions] ofll thell partiesll whenl theyl arell dealingl withl prel
contractuallnegotiationslbecausel theyllwilllleadlonellofl thel partiesl tol relyl onlandl concludel the
seriouslintentionsloflthelotherlcontractuall partyltollalcontract./ Therefore,lthel partylinlireliance
onlthelotherlparty’slstatementslandlbehaviorslwilllstudy,lresearchlandlinvestltimelandJmoney
learning] thell benefits] andl disadvantagesl ofll thell futurel contract.] Consequently,lifll onell ofll the
partieslabruptlyl withdrawsl fromll thel negotiationsl withoutljustification,litl shouldl bel liablell for
theldamageslcausedltolthellotherlcontractuallparty.

B. HypotheticallCaselltollllustratelthelApplicationllofiPrelContractuallLiabilitylUndedlthel CISG.

Thel followingll isl all hypotheticall examplell thatll willl helpl toll illustratell thell applicationll ofll prel
contractuallliabilitylunderlthelCISG:

WinelCo.lislallvineyardlcompanyllocatedlinlItaly./ Thel Companylislisellinglitslentirelproduction
forl 2006.0 Thellwinelislstoredlinlalwarehousellocatedllinlall distantl place.l Onl Januaryll 2,1 2006,
Winel Co.lsentlinformationltolalllitslclientslistatinglthatlitlwaslofferinglitslentirel productionlin
thel vineyardl for] 20060 butl thatll thel pricell couldl notl bell lowerl thanl USI$60 perl bottle,landl its
entirelproductionlwaslapproximatelylthreelmillionlbottles.lInladdition,[Winel Companyladvised
thatlclientslinterestedlinlbuyinglthelproductionlwouldlhaveltolrespondlbylcommunicationlsent
toll Pieroll Monestier,] CEOI ofll thell companyll noll latetl thenl Januaryll 30,1 20060 andll thatl all final
contractlshouldlbelsignedibylMarchl30,12006,lafterlthelinspectionlanditestingloflthelproductlby
interestedl buyers.] Thell inspectionll wasl programmedl forl Februaryll 16,0 2006.0 Threell South
Americanl firmsl expressedlinterest:l Conchall Co.l froml Colombia;l Torol froml Chileland] Tinto
fromlArgentina.[Theselthreelclientsltraveledltolltalylforlthelinspection.[Thelinspectionliwaslheld
forl fourl daysll andl thell clientsll broughtll specialistsl] toll determinell thel qualityl ofll thell wine.l The
contractlwasltollbellawardedltollthelbestlproposalltwentyldayslafterlofithelinspection.]However,
Winell Co.llinformedl itsll clients] tenll daysl after]l thell inspectionll itsll refusall toll continuel withl the
negotiations.] Winel Co.[ didll notl givel anyl specificl reasonl toll itsl clients.] Thell companyl only
indicatedll thatlduel tolal policyl ofl thell companyl thel negotiationlwasl canceled.] Winel Co.l knew
sincel Januaryl 30,[ that thel negotiationl wouldl bel canceledl duell toll theitl contractuall obligation
withlanlItalianlclient.IHowever,lthelCompanyldidinotlstoplthelnegotiationslandlcontinuedlwith
themluntillthelinspectionlandlthen,lonlylalfewlldaysibeforelthelawardloflthelcontract,lwithdrew
itslproposal.lAlllthelcountrieslinvolvedlinlthelnegotiationslhadltheirlrelevantlplacesloflbusiness
inlcountrieslthatlsubscribedltolthel CISG.ITheldamagesllcausedltolthelclientslincludedithelloss
ofloutloflpocketlexpenseslandlthellossloflopportunitieslibecauseltheylrefrainedlfromlnegotiating
withlotherlprovidersldueltolthelongoinglnegotiationslwithlWinelCo.

Tolestablishlalcaselunderlthelconceptloflprelcontractuallliability,lfourlelementslarelrequired: ™

3Novoa, Supralnotel27,latl583
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“Preliminarylnegotiations;
Breachlloflthelldutyltollbargainlinlgoodlfaith,;
Causationllinlfact;land
Compensablelldamages.”

Rl

Thel hypotheticall casell meetsl thesell requirements.] Therel werel preliminaryl negotiations,] (the
requirementlofl priorlinspectionllofl thel productlandlthel posteriorlcommunicationllofl thel offer
after] 200dayslloflthelinspection),l Winel Co.Iwithoutljustificationlandllinlbadlfaithlwithdrewlthe
negotiationsl and,] asll all consequencell ofll thell rupturell ofll thel negotiations,[l itsl clientsl suffered
damagesll inl reliancell onll itsl statementll andll conduct.] Winell Co.l promotedl thell preliminary
negotiationslandldidlnotiwithdrawlthelnegotiations,laslisoonlaslitlfoundloutlthatlsuchlalcontract
wouldlnotlbelconcluded.[ThelCompanylcontinuediwithlthelinspectionlandlletlithelclientslinvest
moneylinltheirltravellexpenses,lsalaryloflexpertslandicausedlthemltolmisslotherlopportunities.

Inlsituationslaslillustratedll inl thisl hypotheticall casel thell applicationl ofl prelcontractuall liability
underl thel CISGlshouldlbellpossible.l First,] thel CISGlpromotesl thel generall principalsl oflgood
faithlandlfairldealing./ Therefore litlislpossibleltolconcludelthatlthelparties,lsincelthelbeginning
ofll thell negotiation,ll havell thell obligationll toll bargainll inll goodl faithl andl thell breachll ofll such
obligationll willl renderll legalll consequencesl forll thell damagesl causedl byl thel breach.l Also,[l itll is
reasonablel toll concludel thatllall party,linl reliancel onll thel otherl party’sl promises,statements] or
conduct,lwilllproceedlwithltheldueldiligencelthatlwaslrequiredltolobtainlthellconclusionlloflthe
contract.[Forlinstance,linlthelhypotheticallexamplelanylreasonablellpersonlinlithellsamelsituation
wouldl havelunderstoodll thatl Winell Co.lhadl al seriousl intentionl toll concludell thel negotiations
andl awardl thel contractl toll thell bestll offer] (Articlell 8).0 Thell parties] wouldl neverl incurl such
investmentlinlmoneylandlworkllifltheyldidInotlhavelanlunderstandinglthatlthelproposallsentlby
Winell Companyl wasll serious.] Therefore,ll thell intentionl ofll thell parties] wasl clear.l Thell Wine
Companylshowedlanlintentionltolconcludelalcontract.lItlwouldlbelunfairltolconcludelthatlthe
partieslshouldlpayllforlthelcostlofl thel inspectionllandl travellbecausel Winel Companylrequired
theml tollexecutel thellinspectionlaslal conditionlprecedentllbeforel thel awardingl ofl thell contract
underlcircumstanceslinlwhich./WinelCompanylknewlitslintentionltolwithdrawlthelnegotiations
butlfailedltol communicatel thisldeterminationlinl time.] Winel Companyldidlinotlactlaccording
thelgenerallprincipleslofigoodifaithlandlfairldealinglthatlinspirelthel CISG.

Conversely,lllwouldllikeltolthinklofltheloutcomeloflthislcaselunderlthelanalysislofithellmajority
viewlthatlheldlthatlprelcontractuallliabilitylisloutsideloflthelscopelloflthelCISG.[Inltheirlanalysis

theyllwilllprobablylindicatelthatltheldomesticllawlwouldlapplylinsteadloflthel CISGlbecauselthe
Conventionlislsilentltolthislrespect.

Inlmylopinion,Iregardinglprelcontractuallliabilityllasloutsidellthelscopeloflthel CISGlwilllleadlto
uncertaintyl andl ambiguousl interpretationsl andl outcomesl becausel thel gapll willl bel fulfilled
accordingltolthelprovisionslofltheldomesticllaws.] Therefore,liflalprelcontractuallliabilitylcasellis
decidedlinlcommonllawljurisdictions,litlisllikelylthatlthelpartieslwilllnotlbelallowedltollrecover
damagesl forl thel unjustifiedl withdrawl ofl prelcontractuall negotiations.] Conversely,lifl thel same
casellislresolvedlbylaljudgelinlthelcivilllawljurisdiction,lthelinnocentlpartylwillllikelylbelallowed
tolrecoverltheldamageslcausedlinlreliancelonllthel otherlparty’slintentionltollconcludelalfuture
contract.lInlconsequence,lthelinnocentlpartylwilllbelcompensatedliforlthelcostloflexpenseslland
thellostloflopportunitieslsufferedlduringlprelcontractuallnegotiations.
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Ilbelievelithatlthellapplicationlofldomesticllawlinlcasesloflprelcontractuallliabilitylinlinternational
contractslwouldlinfringellthelmajorlprincipalslandlgoalsloflthel CISGlbecauselitiwilllbellallacklof
unitylinlthelinterpretationlandloutcomeslinlthislmatter.] Therefore,lthislconclusionlwouldInot
honotltheluniformitylandlunitylthatlthelConventionlpursues.

C. ComparisonlBetweenllthel ApplicationloflPrelContractuallLiabilitylUnderlthel CISGland

ColombianlDomesticlLaw

ColombianllegislationliregulatedlprelcontractuallliabilitylunderlthelCivillandlCommerciallCode.
Inlcontrast,lthel CISGlisIsilentl respectl tol thisl matter.] Thel majorityl ofl thelscholarsl opinellthat
prelcontractualll liabilityll is] not] withinl thell scopell ofll thell CISG.I However, [l Il believel thatl prel
contractuallliabilitylislregulatedlunderlthel CISGlandlisinotloutsidellitslscope.

Asll Il indicatedl before,l itl is] possiblel toll inferl itsll applicationl throughl thell interpretationl ofll its
generallprincipleslandlprovisionsllaslalwhole.llnlconsequence,lthellapplicationlloflprelcontractual
liabilitylisl possiblelunderl thellinterpretationlofl thel regulationslprovidedllinlarticles] 70andl 8l of
thelCISG.

Articlell 70 regulatesll thell internationalll characterl ofl thell Conventionll andl providesll forll the
promotionloflgoodifaithlinlinternationalltrade.lInladdition,lthislarticlellindicates thatlwherela
matterlislgovernedlbylthelConventionllbutnotlexpresslylsettledlinllit,Ithelcorrectlapproachlislito
resolvelthelmatterlaccordingltolitslgenerallprinciples,iwherelsuchlprincipleslarelpresent.

Similarly,l Articlel 8630 ofll thel Colombian] Commerciall Codel setsl] forthll thell obligationl ofll the
contractingl parties] tol actl inl goodll faithlandl withoutl fault] duringl prelcontractuall negotiations
andlprovideslthatlthelfailureltolcomplylwithlthislobligationlwilllcauselthelliabilitylofithelpartylat
fault.

Inladdition,]Articlel8720oflthel CommerciallCodellindicateslthatlthelcelebrationlandlexecution
oflthelcontractslshalllbelinlgoodlfaith.

Moreover,] thell CISGI inll Articlel 80 statesl thatll thell intention,[ statementsl andl conductl ofll the
contractuallpartieslshouldlprevaillinlthelinterpretationloflthelcontract.

Inlthislaspect,lthel CISGlislalsolsimilarltolthelColombianllegislationlbecauselArticlel 16 18loflthe
Colombianl Civill Codelstatesl that,loncel thelintentionl ofl thellcontractuall partylislknown,l that
intentionlprevailslagainstlthelliterallinterpretationlofithelprovisionsloflthelcontract.

Finally,lbothllegislationslwilllawardldamageslinlrelianceltolthelinnocentlparty.lInlbothlcases,lthe
innocentlpartylwilllbelcompensatedliforlhisloutlofipocketlexpenseslandilostlopportunities.

[tl isll alsoll importantl tol mentionl that,] underl articlell 16(2)(b),] thell CISGI regulatesl promissory
estoppel.JAccordingltolthislarticle,Janlofferlcanlbelwithdrawnlatlanyltimelbeforellitslacceptance
exceptliwhenllislreasonableltolbelievelthatlthelofferee inlreliancelonlthelofferlactedlinlallcertainlway.
Forll instance,ll thel partyl commencedl investmentl inll production,] hired] somell employeesl and
investedl inll infrastructure,] andl asl al consequence,l willl sufferll damagesl ifll thel offerl isl revoked.
Thus,lhelshouldlbellallowedltolrecoverldamagesllinlreliance.lInlmylview,lthislprotectionllcanlbe
extendedl toll prelcontractuall agreementsl becausel well arel facingl similarl situations.] Inl prel
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contractuallnegotiations,lwel havel all partylwhollactedl inl reliancell onl thel negotiationslandllasla
consequencelresearchedlthelbusiness,linvestedlmoneylandltimellearninglthelopportunitiesland
benefitsloflthelfuturelcontract.ITherefore,linlcaseloflanlunjustifiedlwithdrawloflthellnegotiations
thelblameworthylpartylshouldlbellheldlresponsiblelforltheldamagesicausedlinlireliance.

IV.  CONCLUSION

Itl isl truell thatll therell isl noll provisionl inl thell CISGI thatll specificallyll regulates] prelcontractual
liability.l Inl thisl respect,] thel CISGlisllsilent.] However,litslapplicationl canlbell inferredl froml its
generallprincipleslandlprovisionslandlfromlthelinterpretationloflthelConventionlaslalwhole.lAs
statedlbefore,lthelfirstlsteplisltollookltolarticlel 7(1),lwhichlindicateslthelinternationallcharacter
ofl thel Conventionllandlitsl promotionlofl thel principallofigoodlfaithlinlinternationalltrade.l In
addition,] articlel 7(2)] indicatesl that] wherel all matterl isll governedl byl thell Conventionl butl not
expresslyl settledl inl it] thell correct] approachll isll toll resolvel thell matterl inll accordancell withll the
generallprinciplesloflthelConventionlwherelsuchlprincipleslarelpresent.

Inlmylopinion,lthelintentionlofltheldraftersloflthel CISGlwasltolbindlthelcontractinglpartieslto
thelcomplianceloflgoodlfaithlsincelthellbeginninglofithelnegotiationslofithelcontractloflsale.

Furthermore,Jonelmustlanalyzelthelintentionloflithelcontractinglpartieslaccordingltol Articlel8.
Thelquestionslthatlmaylariselare:lWasltherellanllintentionltolconcludelallcontract!lWherelthere
promises,] statementsl orll conductl] that] wouldl leadl thell otherl contracting] partyll toll inferl the
conclusionll ofll all contractll andl thereforell proceedl withl thel researchingl thel business!l Ifll these
questionsl arel answeredl inll thell affirmative,] thenll it is] possiblell toll inferll thell applicationll ofl prel
contractuallliabilityldueltolthelrelianceloflonelpartylinlithelother’slstatementslandlconduct.

Moreover,[ Il thinkll thatl thell UNIDROITI provisionl onll bargainingl inll goodl faithl couldll be
extendedl toll thel CISGlbecausel thell interpretationl ofll thell generall principles] ofl thell convention
shouldlbellbroaderlandInotlonlyllimitedltolthelgenerallprincipleslderivedifromlthelConvention.
Thus,litlcouldlibellsustainedlthatlthel principleslofl thelUNDROITland]PECLIcanlbellusedlaslla
sourcell ofll thell generall principlesl providedl inll Articlell 7(2)] CISGl asl it] havel beenl sustainedl by
Salama’sltheory.
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L INTRODUCTION" #

Thel purposell ofll thisl articlell isl toll addressl thell importancel ofll prell lcontractualll liabilityl inl the
regulationlloflcontemporarylcommerciallrelationslinlanlinternationallcontext.

Inlfirstllinstance,lIlwillladdresslthelregulationllofl prelcontractuallagreementslunderl Colombian
domesticll law.] Second,[ Il willll bell brieflyll comparingll thel applicationll andll regulationl ofll prel
contractuallliabilitylinlColombianldomesticllawlwithlitslapplicationlinlAmericanllaw.lFinally,l1
willl addressl itsl applicationl underl thell CISGI andl Il willl includell all briefl comparisonl ofl this
ConventionlwithlColombianldomesticllawlinlrespectltolthisimatter.

Inl addition,l Il willl providel practicall examplesl toll illustratel thel applicationl ofl prelcontractual
liabilitylunderlColombianldomesticllawllandlthelUnitedINationslConventionlonlContractslfor
thellnternationallSaleloflGoodsl(CISG).

IL THEIEFFECTSIOFJPREICONTRACTUALIAGREEMENTSIINICOLOMBIAIAND
THEIRILIABILITYIUNDERITHEIDOMESTICILAW

A BrieflHistoricallProspectiveloflPrelContractuallLiability

Thellaw,ltheldoctrinelandltheljurisprudencelinlcivilllawljurisdictionslhavellbeenlregulatinglissues
relatedl toll contractualll andl extralcontractualll liabilityll forl centuries.] However,l onlyl inll thell last
centurylhaveltheylturnedltheirlattentionltollprelcontractuallliability.

Inlthelearlyllyears,Itherelwaslaldilemmalinlrespectltolthelrecognitionloflprelcontractuallliability
becausellitlwaslunderstoodlthatlthislprelcontractuallstageldidinotlgeneratelresponsibilitylforlthe
partieslbecauseltherelwaslnotlalcontractlandltheylhadlfreedomltoldecidelwhetherltheylwanted
tol proceedlwithlthel negotiationslorlsimplylbackllout] fromlthem.l Therefore,Janyl costlspentlby
thelpartieslinlprelcontractuallnegotiationslshouldlbeenlassumedlbylthemlifl thel contractlfailed
tolmaterialize.

“IThelsubjectimatterlofithisIpaperlislanlanalysisloflthe]CISGIArticlel 7(1)landlitslconsequences.llalsolexaminelthe
NorwegianlimplementationloflthelConvention,lhowlthelNorwegianllapproachlrelateslitolthelobligationslsetlforthlin
Articlel7(1),landlwhetherlthatlapproachlislalloyallcompliancelwithlthoselobligations.lllifurtherladdressithelproblems
causedlbylthelNorwegianltransformationlandlhowlthoselproblemslimightlbelsolved.

AThislessaylstateslthellawlaslatl2 50Januaryl2007.
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Conversely,litlhadlbeenllheldlbyllsomelscholarslthatlprelcontractuallagreementslcausedlliability.
Inltheitlopinion,thelpartieslacquirellobligationslandlrightslduringlthelprelcontractuallstage.[For
instance,lwherelltwolpartieslhavelbeenlengagedlinlextendedinegotiationslforlthelpurchaselofla
complexl] business,] theyl oughtll tol owell tol eachll otherll thel obligationl toll actll inll goodl faith.
Therefore,lafterlonelpartylhaslinvestedlallargelamountloflmoneylstudyingllandiresearchinglthe
businessldueltolitslcomplexitylandlinlreliancelonlthel othetlparty’slintentionltollreachlallfuture
agreement,lthelpartyloughtltolbelcompensatedlforitheleconomicalllosslcausedlbylthelunjustified
withdrawl froml thell negotiationsl byl thell othetl party.] Thell innocentl partyll shouldl bell ablel to
demandl thell reliefll for] thell damagell causedl byl suchl conduct.l Thel innocentl partyl shouldll be
allowedl tol recoverl thell pecuniaryl lossl forll thell costl ofll hisl investmentll andl thel lossl of
opportunities.

Theselsituationslwereltheloneslthatlinspired]Rudolphlvonl]heringltolwritelhislmonographicllon
“culpall inll contrahendo.”'l Hisll goalll wasl toll eliminatel thell injusticel that] wasl generatedl byl the
impossibilityll toll imposel responsibilityl onll thel partyl that] withoutll justificationl] andll reason
withdrewlfromlprelcontractuallnegotiationslcausingldamagesltolthelotherlcontractinglparty.lltlis
imperativel toll indicatel thatll thell doctrinell of culpall inll contrahendol isll intimatelyll relatedl toll the
conceptlloflgoodlfaithlandlpresupposeslfaultlorinegligencelbylthelguiltylparty.

Precisely,lthelfoundationlloflthelJheringltheorylislbasedlonlthellprincipleloflthelgoodlfaithlthat
hasltolbelobservedlbetweenlthelcontractinglpartieslsincelthelbeginningloflthelnegotiations.

Theldoctrineloflprelcontractuallliabilitylconsiderslitheldamageslthatloccurllaslalconsequencelof
thel conductl ofl onell ofl thel parties] thatl producedll thel nullityl of] thell contractl orl generatedl the
conditionsl forll thell cancellationl] ofll thell negotiations.l Asl mentionedl above,ll thell doctrinel also
considersltheldamageslgeneratedlbylthelintentionallandlunjustifiedlrupturelofithelnegationslby
oneloflthelparties.

Onellexamplelloflsuchlconductlisiwhenlithelseller,lknowinglthatlhelislnotlthelownerloflthelgoods,
sellsl theml toll thell buyer.l Inll suchl all situation,] thell contract] willl bell voidl becausel it] willl be
impossiblelforlthelperformancelofithelcontractlsincelthelgoodslibelongltolalthirdlpartylwholis
notlpartlofitheltransactionlandlwilllclaimlhislownershiploflithelgoods.

Similarly,lunderltheldoctrineloflprelcontractuallliability,]alpartylwilllbelheldlliablelforldamages
whenllinitiatinglthelpreviouslnegotiationslwithlrespectltolthelpurchaseloflalcorporationliwithlthe
intentionl toll gatherl confidentiall informationl ofl thel businessll andl abruptlyl interrupt] the
negotiationslafterlithelaccomplishmentloflthislpurpose.

Beforelthelformulationlofltheldoctrinelof culpallinlicontrahendo,lthellawlappeareditolhavelignored
prelcontractuallstages,lmorelspecificallylwhatl happenedlbeforel thel formationl ofl thell contract,
evenlthough,lthelpartiesl hadlbeenllinvolvedllinlextended,] complexlandlexpensivel negotiations
thatlrequiredlithemltolactlinlgoodlfaithlandliwithldueldiligence.

I Rudolphlvonl Jhering,] “Culpall inll contrahendo:] oderl Schadensersatzl beil michtigenl oderl nicht] zurl Perfektion
gelangtenVertrigen,[JheringslJahrbtcherl'VI(1861)110113.
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Thislhistoricallperspectivelleadsloneltolthinklthatlprelcontractuallliabilitylislsupportedinotlonly
inlJhering’sltheorylbutlalsollinlthelprincipleslofigoodlfaith,lfairldealinglandlunjustlenrichment.
[tlislparamountlthatloncelpartieslenterlintolcontractuallnegotiations,ltheylloweltoleachlotherla
relationshiplofitrustlandlconfidencellregardlessloflithelnegotiation’slsuccesslorlfailure.

B. PrelContractualllAgreementsland] TheirlLiabilitylUndedColombianlLaw

Prellcontractuall agreementsl arel intimatelyll connectedl withll what( arell calledl “prell contractual
relations.”[Prelcontractuallrelationsllariselbetweenlthelpartiesiwholarelinterestedlinlenteringlinto
allcontract.[Theselrelationslariselfromlthelfirstlcontactslbetweenlthelpartiesluntilltheladoptionllof
allpreparatorylcontract./SuchlpreparatoryllcontractsllareltermedlunderlthelColombianllegislation
“lall optionll o lall promesal dell contratar”l whichl meansl thell optionl orll thell promisell toll enterll intol a
contract.[ThislstagelisTknownlaslthel“prelcontractuallperiod.” *

Inllourl complexleconomiclworld,lwel canl findl that] therellarell contractsll thatll canllbell concluded
instantaneouslylaccordinglltol thel naturellofl theirl objectl] orl theirl smallleconomiclvaluelsuchlas
thel tradingl ofl regularl andll domesticl consumerl productsl whichl arell displayedl onllsupermarket
shelvesl withll theirll pricesll markedl indicatingll thatll offersl toll thell publicl havell beenl madell and
therefore, [ itll isl possiblel toll immediatelyll acquirel theml forl thell paymentl ofll thell pricell byl the
consumer.]However,ltherelarelotherlkindsloflcontractslithatlforltheirlnaturelandlhighleconomic
valuell requirell all longl periodl ofll negotiationll asll welll asl technicall andl budgetl studiesll byl the
contractinglparties;ltherefore,lthelformationloflsuchlcontractslislprogressive.JSuchllcontracts,lfor
instance,] canll bell forll thell constructionl] ofl complexl structuresl likel airports,] railroads] ot the
purchaseloflbankslorllargelcorporations.”’

Moreover,ll itl isl inll thisl typell ofll contract] wherel prelcontractuall agreementsl takel place.] They
constitutell anl importantll stagell wherell thell partiesl havell thell opportunityll toll discuss,ll learnll and
discoverltheladvantagesllandldisadvantageslofl thellbusiness.lItlisllinl thislstagelwherelthellparties
gatherl thel confidentialll informationl ofll thell businessl suchll asll technicalll studies,] production,
marketabilityloflthelproducts,landlindustriallstandards.lInlthislstage,Ithelpartylinterestedllinlthe
purchasel ofl thel businessllor] companyll mayl investl al largel amountl ofl moneyl asllwelll as] timellin
orderlltolgetlthelinformationlrequiredltolmakelanlinformedidecisionlinlrespectltolithelpossible
offerllandllaterlthelconclusionlofithelcontract.[Theselprelnegotiationsllarelcalledlinldifferentlcivil
legislationsl“Tratosllpreliminaries” |“ConversacionesIPrevias”lorl“Tratativas”.

ColombianllegislationlregulateslthelliabilityloflprelcontractuallagreementslunderlArticlel863lof
thelCommerciallCode,lwhichlprovideslthatlthellpartieslshalllactlinlgoodlfaithlandlwithoutlfault
duringlprelcontractuallnegotiations,landlthatlinlcaseloflthelviolationloflthislprovision,lthelparty
atlfaultiwilllbelliablelforldamageslcausedltolthelinnocentlparty.

Moreover,] Articlel 8720 ofl thel Colombial Commerciall Codell providesl thatl thel celebrationland
executionl] ofl thell contractl shalll bell inl goodl faith.] Asl indicatedl above, thisll concept] hasl been
extendedltolthelprelcontractuallstage.lTherefore,lthelpartieslhaveltheldutyltollactlinlgoodlfaith

2IGabriellEscovarlSanin,INegociosICivileslylComercialesiTomolll,[Dikel3790(1994).
3 1d.Jad1380.
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andllwithoutll fault,]whichl meansl thatlit]isl notlsufficient] thatl theyl arel convincedl that] theyllare
actinglaccordinglitolthelprinciplesloflgoodifaithlbutithatitheylarelactinglwithoutlnegligence.

Additionally,] Articlell 83010 ofll thell Colombiall Commerciall Codell indicatesl thatll all personll who
abuseslhislrightslandlharmslanotherlwouldlbelliablel forl thel damagesll causedl tol thelinnocent
party.] Thisll isll calledll “Abuso delll Derecho”l andl it isll onell ofll thell principlesl thatll inspiredl prel
contractuallliability.lFinally,lArticlel83 1lislrelatedltolthelprincipleloflunjustlenrichment.

Accordingly,lthelimportanceloflthelprelcontractuallstagelisinotlonlylrelateditolthelprotectionlof
thelpartiesllagainstinegligence,Junfairlpracticeslandlunjustlenrichment,Ibutlitlislfundamentallto
thel interpretationll ofll thell contract.] Therefore,ll thell initiall acts,] agreements,] andl negotiations
betweenl thel parties] tending] towardl thel celebrationll andl culminationll ofl thel contractl will
indicatel theitl intentionll toll enterll intol all futurell contract.l Forl thatl reasonl thel Colombiall Civil
Codellinll Articlell 1618l indicatesl that,l oncel thel intentionl ofl thell contractingl partiesl isl known,
suchllintentionlprevailsloverlthelliterallinterpretationloflprovisionslofithelcontract.

Inll Colombia,l prelcontractuallliabilityl doesl notl requirel thel elementl ofl “culpa”l (fault),l it] only
requiresllthelarbitrarylrupturelofithelnegotiations;levenliflsuchlrupturelbylthelcontractuallparty
isl withoutl fault] it] willl generatel liability.l Thel fundamentall pointl isl thatll it] goesl against
commerciall equityll andll goodl faith.ll Therefore,l thell lawl shouldll notl permitl onell toll unfairly
withdrawlfromlprelcontractuallnegotiationslwithoutllegallconsequenceslinlsituationslinllwhichla
partylhaslinvestedllallargelamountlofimoneylandiworklsearchinglthelbusiness.I Thellimportance
herelitlisltol protectl thel parties’l patrimoniallinterestlbecausel thel frustrationl ofl prellcontractual
negotiationsl canl causedl thell samell orll superiorl] damagesl asl thosell causell byl thell breachll ofl the
executedlcontract.

Colombian’sll Supremell Courtl hasl studied] thell implicationll ofl liabilityl forl prelcontractual
agreementslandlhaslencounteredlsomeldifficultieslinlthelinterpretationloflthellimitsloflliability
andlhowlbestltolframelthelappropriatellevellofiresponsibility.IThelCourt’slmajorlconcernlisinot
tolcontravenelthelambitloflfreedomloflcontract.

Inladdition,lthelColombialSupremelCourtlhadlheldlthatlthelcompensationlforldamageslicaused
bylonellcontractuallpartyltolthellotherlatlthel prelcontractuallstagellisldividedlintol twolldifferent
categorieslaslfollows:]“dafolemergente”landl“lucrolcesante.”

“Dariollemergente”l hadl beenl definedl asll thel harml sufferedl byl thell injuredll partyl forl thel lossl of
expenseslandlfinanciallinversionsimadelduringlthellprelcontractuallstage.]lColombia’slllegislation
consideredl thatll thesell expensesl constitutel al negativell contractualll interestl forll thell abruptl and
unjustifiedl rupturel ofl prelcontractuall negotiations.l Inll consequence,lthislinterest]isllimitedl to
thelamountloflthellossloflexpenses.

ThislnegativelinterestldoesInotlincludelthelexpectationlinterestlthatlthelpartyllcouldlhaveliflthe
contract] wouldl havel beenl executed.l Moreover,] “darioll emergente”l includesl] thell monetary
correction.

Thellinterestllthatlemergesllfromlthellbreachlloflallvalidlexecutedlcontractlisl knownllasll “interésl de
cumplimiento”l orll “interésl positivo”l (positivel interests)] becausell itsl goall isl tol putl thell contracting
partyl inl thell samel financiall situationl thatll hell wouldl havell beenl ifl thell contract] hadl been
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performed.I ThelpositivelinterestlislthelequivalentltolthelAmericanlexpectationlinterestlforlithe
breachl ofll all contract.l However, thel negativel interest,] whichl isll alsoll knowl asl anll “interés] de
confianza”l(trustlinterest),lislorientedltollcompensatel thelinjuredlpartylforl thellossloflexpenses
thatl hell incurredl duringl prelcontractuall negotiationl asl all consequencel ofll hisl reliancell onll the
otherlcontractinglpartyllinterestltolcontinuellwithl thelnegotiationsltolfinallylexecutelalcontract.
Thelnegativelinterestlislsimilarltolthel Americanlreliancelinterestlforlthellbreachloflcontractlbut
atlalprelcontractuallstage.

AccordingltolPedroll Lafont]Pianetta,JwholislalColombianlSupremel CourtlJustice,lthelnegative
interestlcompensateslforlthellossloflexpenses,Imateriallandlmoralldamagel thatlresultlfromlthe
frustrationl ofl prelcontractuall agreements.] Thel goallisl tol bringll thell injuredl partyll toll thell same
financiallsituationlthatlhelwaslinlbeforelhelstartedliwithlprelcontractuallnegotiations.*

Moreover,|GabriellEscovarlSaninlindicatedlthatlthelnegativelinterestlhasltwolaspects:

1. Thelnecessityltollrepairlthelharmlcausedibylthelreliancelonlthelotherlcontractual
party,lforltheltrustlinlherlpromise

2. Thel necessityll toll supportl andll encouragell trustll andll goodl faithl inl commercial
negotiations.’

Thell understandingl ofll thesell twoll aspectsl isl fundamentalll forll thell integrall interpretationl and
understandinglofithelprimarylgoallofliprelcontractuallliabilitylandlitslcompensationlsystem.

Moreover,l thel “lucrol cesante”[l isll definedl asl all lostll ofll thell opportunitiesl thatll thel injuredl party
sufferedlonlrelianceloflprelcontractuallnegotiations.lInlColombialthisllislcalll“perdidaldellchance”
(losslofllalchance).[Thislsituationllislpresentedlwhenllanllinnocentlpartylrefuseditollenterllintolthe
negotiationsloflanotherlcontractlofferedlbylalthirdlpartylinlrelianceloflthelonlgoinglnegotiations
withll thel guiltyl party.l Inllsuchl casell thel partyll atl fault] hasll tol payl forl thell lossl ofl opportunities
sufferedlbylthelinjurediparty.

ColombialSupremelCourtlJusticellAlejandrolBoniventolhaslindicatedlithatlthelcompensationlfor
thel breachl ofll prelcontractuall negotiationsl isl composedl ofll thel “dafioll emergente”ll andll “lucro
cesante” ] thereforel bothl interests] havel toll bel calculatedl inl order] tol determinell thel final
compensation.’

However,l therelwaslal polemiclinlirelationltol thelamountlofldamageslthatlshouldlbel paidlasla
consequencel ofll thel “lucroll cesante” [ Thel Supremel Courtl hasl heldl thatll thisl interestl shouldl be
measuredlbylthellossloflprofitithatlthelinjuredlpartylsufferediiforlthellossloflopportunities.] For
instance,lthellossesloflprofitslcausedlwhenlthelpartylrefuseltollacceptlanotherlcontractlproposed
byl all thirdl partyl atll thel samell timel thatll hel wasl involvedll inll thell negotiationsl ofl thel frustrated
contract.”

HICortelSupremaldelJusticia,lSentnecialdelJuniol2 70del1990,IM.P:IDr.IPedrolLafontIPianetta.

’ISanin, supra notelll,lat]394
SICortelSupremaldelJusticia,ISentencialdelNoviembrel230del1989,IM.P:IDr.[JoselAlejandrolBoniventolFernandez
ICortelSupremaldelJusticia,ISentencialdelNoviembrel231del1989,IM.P:IDr.[JoselAlejandrolBoniventolFernandez
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Finally,IprelcontractuallliabilitylinlColombialseemslitolbelsimilarltolithelreliancelinterest,landlthe
Americanlldoctrinel ofl promissorylestoppellinl contracts.] Thel conceptsl ofl “daiiol emergente”land
“lucroll cesante” havel thel samell inspirationlasl thel principlel ofl thel reliancel interest:l tol placel the
injuredlpartylinlthelsamelsituationlasllhelwaslbeforelthelcontractlwaslmade.lHowever,lthelmain
differencell isl thatll suchll liabilityll isl generatedl inll Colombial froml thell first] negotiationsl] and
agreements] betweenl thell parties] inll prelcontractuall stagesll wherell therel isl all tacit] agreement
betweenlthelpartiesltolactlinllaccordancelwithlgoodifaith,Ifairlbusiness,ldiligencellandlloyalty.

Also,linl Colombiall therellarel threelstagesllinl thell formationllofl all contractllasll follows:] thell firstl is
prelcontractuallagreementsllorlnegotiations,l thelsecond,lisl thel contractuallstagelandlthellastllis
thelpostlicontractuallstage.[Eachloflithesellstageslgenerateslliabilityltolthelpartieslinlcaseloflbreach.

C. HypotheticallExamplesltollllustratelHowllPrelcontractuallLiabilitylislAppliedlinlColombia

Thel followingll arell somell examplesll ofll thell situations] wherel prellcontractuall liabilityll occursl as
definedlinlColombia.

a. Allcompanylacceptedlanlengineerllasllalcapitallpartnerllinlthelcompany.l Thelengineerlin
reliancell onll thell wordl ofll thell company’sll Presidentll and] CEOI proceededl toll sellll somel ofl his
propertiesllatlallowerlpricelthanlthelcommerciallpricelbecausellhelwantedltolcollectlthelamount
ofl moneylthatl hel hadl toll payl tol becomelall partner.] Also,latl thel samel time,lhel quitl hisl joblin
anotherlcompany.lHowever,lalfewlhourslbeforelthelexecutionlofltheldocumentlthatlrecognized
himllaslallpartner,lthelcompanylnotifiedlhimlthatltheylchangedlthelqualificationslofladmission
oflthelpossiblelpartner,landlunderltheselnewlrequirementslitlwaslimpossiblelforlhimltolbecome
alpartnerlofithelcompany’®.

Inlthislcase,lthelcompany,levenlwithoutlithelexistencel ofllalcontract,Jshouldlbelresponsiblel for
theldamageslcausedltolthellinnocentlpartyllbecauselinlreliancelonltheirlwordlhelleftlhisljobland
proceededltolselllhislpropertiesl tolrespondliforlthelpaymentlthatlthelcompanylrequiredlhimlto
makell asll all capitall partner.] Here,] onell partyll unfairlyl raisedl] inll thell other] partyl all hopel thatl a
contractlwilllbelmade.

b. Juanlwaslanloldlandloutstandinglclientloflalbank.lHellaskedlforlalloanlofl$500,000.00
dollarsl(Thislsumlwasllowerlthanloflthelpriotlsumslloanedltolhimlbylthelbank.)IHelneededlthis
moneyl forl thell purchasel ofl somell equipment] forll hisl company.l Inll compliancel withl thel prior
practiceslwithll thel bank,] andl thel bankl] holdingll hisl mortgages,landl thel bank’sl manager’sl oral
confirmationlofllacceptanceloflthelloan,lhelproceededltolnegotiatelforlthelindustriallequipment
withlthelsellerlandlsignedlalpromiseloflpurchase.lAfterlthelnegotiation,lhelwentltolthelbanklto
pickllupl thel moneyl forll thell payment] ofl thel equipment.] However,l hel wasl informedl that] the
credit] committeel declinedl hisll petitionl] forl thell loanl duell tol all restrictionl onll loans.[ Juan’s
financiallsituationlandlpaymentsltolthelinstitutionlhadlbeenloutstandinglandldidlnotlchange
froml thel priorl timesl whenl hell askedl thell bankll for] loans.l Asl all consequence,] ofl thel negative

81Sanin, Supralnotel1,latl423.
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actionsl ofll thell bankl Juanl hadl toll payll thel amountl ofll all penalll clausell andl suffer] enormous
detrimentslinltheldevelopmentlandlprogressloflhislcompany.’

Inlthislexample,lthelbank’slmanagetimadellalpromiseltolJuanlandlbrokelthatlpromise.]Therefore,
thelbankllunderlthellawlonlprelcontractuallagreements,lislresponsiblelforltheldamageslcausedlfor
theirl negativel actionll onll thell loan.] Thell bank’s] managerl knewll that,l inll accordancell withl prior
practices] andl dealingslwithll Juan,lhelwouldll commencel thell negotiationsl forl thellequipmentlland
thelbanklmanager’slwordloflacceptancelwouldlgivel Juanlalgreenlllightl tollevenlsignllall promisel of
purchase.[Juanlactedlinlreliancellonlpriorlpracticeslandlthelmanager’slword.lInlthislcase,laslinlthe
firstlexample,ltherelwaslalhopelthatlalfuturelcontractiwouldibelmade.

D. BrieflComparisonllBetweenPreltontractuallLiabilitylaslAppliedlinlColombialandlunderllAmerican
Law

Thelfirstlexamplel thatlIl gavel tolillustratel thelapplicationl ofl prelcontractuallagreementslunder
thell Colombianl legislationll is] similarl inll al wayll toll thell casel of Feinberglv.] Pfeifferl Co.lwherel the
plaintifflworkedlforllallongltimelforltheldefendantlandlinlconsiderationloflhisllyearsloflservices
andl inll gratitudell forl hisl hardll work,] thell companyll madell all resolutionll toll recognizedl anll extra
paymentlforlthel plaintiffluponlhislretirement](Twolhundredldollarslforllife).I Thel plaintiff,lin
reliancell onll thisll promise,l retired.l Thel companyl madel thel promisedl paymentsll forl somel time
untilltheylldecidedl tolstopllthell paymentslarguingl thatlal promisel tol makel al giftl islnotlbinding
withoutl considerationlandlinl theirl casel thel paymentlwasl onlylal promisel andl notlalstanding
contract.] Thell courtl heldl that] inll thell instantl] casell thel plaintiffll actedl] onll reliancell uponll the
promisellcontainedlinlthelresolution,Jandlthislthereforelcreatedlanlenforceablellcontractlunder
theldoctrineloflpromissorylestoppel.1(Seel§190loflthel Restatement]SecondloflContracts.)|Here
thel plaintiff,] inll reliancell onl thell promise,] retired.] Thell defendant] shouldll havell reasonably
expectedlthatlthelplaintifflwouldlactlinlreliancelonltheirlpromise;linlotherlwords,ltheldefendant
inducedithelplaintiffitolretire.IConsequently,Ithelcourtlorderedlthelpaymentsiforlife.”

[l isl imperativel tol mentionl thel similarities] betweenl thell conceptsl ofl reliancell interest] and
promissorylestoppell inll Americanllawlandl thelleffectsl ofl conceptl ofl prelcontractuallliabilityl in
Colombia.l First,l underl thell conceptsl ofll reliancel interest] andl thell promissoryl estoppel,ll the
contractuall liabilityl ariseslwhenl onell ofl thel partiesl makesl al promisell toll thel otherll contractual
partylaslalpartlofithelcontract.ITheseltwollconceptslpresupposelthelexistencelofllallvalidicontract
and,l asll all consequencell ofl it,] onel partyll changesl hisl positionl during] thell contractuall stagell in
reliancel uponl thell otherl partyl promisesl tol performll thell contract.] Whereasl inll Colombiall prel
contractualll liabilityll is] imposedl asll all consequencel ofll thell reliancell ofll onell partyll onll thell other
party’sl promisel orll inducementl toll believel thatll itl wouldl bell al probablel conclusionl ofl all future
contract,] thisl liabilityll is] generatedll asl all consequencel ofll thell rupturell ofll prelcontractual
negotiationslandl thel detriment] sufferedll byl onell partyll duell toll thell otherlside’sl inducementl to
believelinlthelpossibilityloflallfuturelcontract.ITherefore,lthislkindloflliabilityldoesInotlsuppose
thelbreachloflalvalidlcontract,Imerelylthelbreachlorlrupturelofithelnegotiations.

’ISanin, Supralnotel1,latl42410.
10 Feinberglv.IPfeifferlCo.03221S.W.012d11630(MO.ICt.[App.1959)
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Inlgeneral.lthelAmericanllegallsystemldoesInotlprovidelforithelconceptliof culpalinlcontrahendollor
prelcontractuallliability.] However,] Puertol Ricoll hasll contemplatedl thel doctrinel ofl the culpallin
contrahendollinllitslllegislationlasllalconsequencelloflitslcivilllawllsystem.l Inlcontrast,lthel common
lawlstatesll dol notl recognizel thel fundamentalsl ofl thel doctrinel of culpallinll contrahendoll andll prel
contractuallliability.

AslIlThavelmentionedlbefore,]Colombian’sllegislationlstatutorilylregulatesithelfigureslof culpallin
contrahendolland,lspecifically,lthelliabilityloflprelcontractuallagreements.

Colombia’sllegislationlprovideslremedieslforlreliancelwhereltherelhaslbeenlanlarbitrarylrupture
oflprelcontractuallnegotiations.lInlconsequence,lthelguiltylpartylwilllbellobligatedltolpaylforlthe
damageslcauseltolthelinnocentlparty,lwholinlrelianceloflthelother’slwordlandlbehaviorlinvests
timelandlmoneylinlthelinitiallprelnegotiationslstagelinlorderltolknowltheldetailslandlgatherlthe
informationlrequiredltolmakelanlinformedldecisionlbeforelthelcelebrationloflthelcontract.

Withl respectl toll thell doctrinell ofll thell promissoryl estoppel,] Giinterll Kithnell hasl statedl] that
philosophicallylitlwasl developedlaslallconsequencellofl thel insufficiencyll ofl reliancel producel by
thelbargainllandlthellexchangellconceptlconsideration:

“InlthelUnitedlStatesl thel promissorylestoppelltookloverl thel tract] tol makeluplforlthelreliance
deficitlproducedlbylthelbargainlandlthelexchangelphilosophylofithelconsiderationlprinciple.llt
becamel anll instrumentl toll enforcel gratuitousl promisesl wherel one,l relyingl onll thel promise,
changedihislipositionlandlincurredlfinancialllosses.” "'

Thell conceptl) ofll thell doctrinell ofl promissoryll estoppell isll similarll toll thell conceptionl ofll prel
contractuall liabilityll inl Colombial inll thel factll thatll thell mainl inspirationl isl toll avoidll unjust
enrichment,Jtolpromotelfairlbusinesslpractices,Jandltolimposedlresponsibilitylonlthelpartylwho
eitherlintentionallylorlunintentionallylmadellalpromiseltollanotherlandlhadlreasonltolknowlthat
thelotherlpartylwilllactlinlalcertainlwaylinlreliancellonlhislipromise.

Thell differencell isll thatl] promissoryll estoppell operatesl onll all contractuall stage,[ inll other] words,
wherelalvalidlcontractlhaslbeenlmade,Jandltollocklinlthelofferlinlalbidlcaseloncelthellcontractor
haslnotifiedlthelsubcontractorlithatlhelwonlthelcontract.

However,lprelcontractuallagreementsldolnotlirequirelthelformationloflalivalidicontract,lonlylthe
prelnegotiationsloflitlwhetherlorlnotltheylcomel tol fruition.lPrelcontractuallagreementsldolnot
requirelthelcompletelmeetingloflthelmindslaslislrequiredltolobtainedirelieflunderlthelconcept
oflpromissorylestoppellandlthelreliancelinterestlinlAmericanllaw.

Prellcontractuallagreementslonlylrequiredlithatlthelpartylseekinglrecoverylhadlreasonltollconclude
fromlthellotherlparty’slconductlthatlal futurel contractlwilllbelmade.lHere,lwhatlisl punishedlis
thell carelessl inducementl inll reliancel andl thell latell rupturel ofll negotiationsl andl frustrationl] of

Kiihne,lGunter,IPromissorylestoppellandlculpalinlcontrahendo,] 100 TellAviviUniversitylStudieslinlLaw, TellAviv
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reliancelinvestment.[Consequently,lthelmainlpointlisltolrecoverlforlthelreliancelinvestedlduring
theldealinglandlthelrecoverylforltheleconomiclloss.'

GinterlKuhnelindicateslthatlinlthelcaselof culpallinlcontrahendolandlprelcontractuallliability,litllis
possibleltollconcludelthatlliabilitylofithelpartylislrecognizedlbasedlonltwolelements:

a.  “Violationloflalprelcontractuallduty,iwhichlisltheldutylinlregardltolthelcontractual
processlbeforelallbreakloff.l(Theldutylisinotltollrupturelnegotiationslforlotherlthan
validlireasons,lsolithelbreakloflitselflcausedlliability.)

b.  Thelinducementloflreliancelactionltoltheldetrimentlofithelotherlparty.lOnelparty
changeslhislpositionlinlrelianceloflthelotherlonelpromiselandlbehavior.”"?

Inlrespectltolthelliabilitylimposedlthroughltheseltwolelements,litlislclearlthatlthelpartieslowed
tolleachllotherlthelobligationltolactlinlgoodlfaithlsincel thelbeginningl ofl thel negotiations.l Itlis
alsollreasonablel tollexpectl thel reliancel ofll thell othetl partyll inl thel negotiationsl inl changingl his
position toll investigatell andll gatherl thel prudencell informationl inll respectl toll thell business.
Consequently,] thel partyl mightll hirel attorneys,] accountants,] engineers] andll anyl kindl of
consultantslthatlhelmightlrequireltolunderstandlandltolinformlhimlwithlrespectltolthelbusiness
inlnegotiation./ Therefore,lthelblameworthylpartylwilllbelliablel forl thelarbitrarylrupturelofithe
negotiationsl duell toll thell investment] madel byll thell other] partyl onl reliancell onll thell possible
contract,lbasedlonlthelbehaviorlandlpromiseslofithelotherlparty.lInlconclusion,litlislpossiblelto
understandlthatlthelliabilitylimposedlthroughltheseltwollelementslwaslthelnaturallconsequence
ofllitslbreach.

Moreover,] anotherl differencell betweenl thell Colombian’l legislationl andl thel Americanl law] in
respectltollprelcontractuallagreementslisithatlthelelementloflgoodifaithlisinotlrequirelinlAmerica
inlprelcontractuallstages.lInlotherllwords,litlislnotlextendedltolthellnegotiations.ITherelisinotlla
specificl dutyll tol bargainl inll goodl faithl butll therell isll all dutyl toll bell performedl inll goodl faith
obligation,] whichll isll imposedl during] thel contractuall stage.] Consequently,l thel Uniform
CommerciallCodelrequireslmerchantsltolperformlinlgoodifaithlandlfairldealing.lForlinstance,
inl thel casel ofl allmerchant,] thel goodl faithllelementl imposesl onll himl thell obligationl toll observe
reasonablell commerciall standardsl ofl faitl dealingl inll thell tradell andl toll performl withl respectl of
suchll standards. "l Whilell inll Colombia,] thel Commerciall Codell imposesll anl obligationl onll the
contractuall parties] toll observel goodl faithll duringl thell prelcontractuall stage,] Therefore,] the
blameworthylpartylwouldlbelliablelforlhislbreachloflsuchlduty.I Thelfundamentallpointloflsuch
provisionlislthatlduringlthelprelcontractuallstagelthellpartieslengagedlinlithelnegotiationslbuild
betweenlthemlrelationshipslbasedlonltrustlsimilarltolthelloneslthatlariselinlthelcontractuallstage,
soltheylwilllhaveltolcomplylwithlalhighlstandardlofllcare.

Inllconclusion, ] prelcontractualllliabilityl inl Colombialhaslalhighllimportancellinl thell contractual
relations] betweenl thell partiesl andll thereforell thel Commerciall andl Civill Codell regulatesl it
extensively.lItslgoallisl tol promotelgoodlfaithlandl fairldealingllduringllalllthel contractuallstages
andllaslwelllasltol preventlthelunjustlenrichment] ofl onel ofl thell partiesltol thel detrimentlofl the
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otherl party.l Thell goall ofl thell conceptl ofll prelcontractuall liabilityl isll toll restorel thell damages
sufferedlbylonelpartylinlreliancellonlthelblameworthylparty.

Duringll thel negotiationl of] prelcontractuall agreements,] somel obligations] andll rightsl are
generatedltolithelparties.] Thelmainlobligationlisltolactlinlgoodlfaith,Imeaningl thatlthel parties
haveltolinitiatelthelnegotiationsllwithlthelintentionltolreachlanlagreement,landltolwithdrawlas
soonllaslpossible,lbeforelthelotherlparty,linlireliancel oflthelnegotiations,linvestslinlthelresearch
ofll thell business.l Also,] goodll faithll requiresl thell obligationll ofll reservell whichl meansl that
informationlwithlrespectltolthelbusinesslandlfinanciallsituationlofloneloflthelpartiesloughtinot
toll bel disclosedl ifl itl isl confidential.l Finally,l it] requires] thell obligationl ofll custodyll and
conservationl] ofll alll thell materialll that] hasl beenll givenl toll thell partiesl inll thell coursell ofll the
negotiations.l Thelwithdrawallitselfldoesl notl causel thelliability.] Therell hasll tol bel somel kindl of
unfairl act] suchll asll notll intendingl toll reachll anll agreementll andl omittingll toll communicatel the
determinationll toll hell otherll party,l notl disclosingll trustworthyll information,l otll continuingl the
negotiationslafterlrealizinglthatlthelcontractiwilllneverlbelconcluded.

III.  ABRIEFIVIEWIOFPREICONTRACTUALILIABILITYTUNDERITHEICISG

Welcannotlfindlanylprovisionlinlthel CISGlthatlspecificallylregulateslprelcontractuallliability.lIn
thislrespect,] thel CISGlisllsilent.] However,l thellapplicationl ofl this] conceptll canlneverthelessl be
inferredlfromlthel CISG’sligenerallprinciples,lfromlitslprovisionsllandlfromlitsllinterpretationlasla
whole.[Thelfirstlapproachlisltollooklatlarticlel 7(1),Jwhichladdresseslthelinternationallcharacter
oflthelConventionllandlitslpromotionlofithelprinciplelloflgoodifaithlinlinternationalltrade./One
thenlturnsltolarticlel7(2)lwhichlindicateslthat,lforlmatterslgovernedibylthel Convention,lbutlnot
expresslylsettledlinllit,lthel correctlapproachllisltollinterpretlthelmatterlaccordingltol thelgeneral
principlesloflithelConvention,Jwherellsuchlprinciplesllarel present.JArticlel8lofl thel CISGlisllalso
highlylrelevant.

A. ApplicabilityllofiPrelContractuallAgreementslunderlthel CISGIAccordinglltollArticlel 7landlArticlel8

Inlmylview,linlorderltolhavelalfulllunderstandingloflthelapplicationlloflprelcontractuallliability
underl thel CISG,lonel mustl reviewl thellegislativel historyl ofl articlell 7lwhichl refersl toll thel good
faithlprincipal.lllwilllemphasizelinlitslimportance.

Accordingltolthellegislativelrecordslloflthel Viennal Diplomaticl Conferencellatlwhichlthel CISG
waslpromulgated,ltherelwaslallackloflconsensusllasltolthelmeaninglofithelprincipleloflgoodifaith
providedlinlarticlel7.IThelfollowinglarelsomeloflthelviewslthatlwereldiscussedlinlrespectlitolthe
inclusionlloflgoodlfaithllinlinternationalltrade:

“Colloguyllatl DiplomaticlConferencellon] Proposallitollprovidelallmorellspecificlreferenceltolgoodlifaith
(“Articlel [7]0[is[Inotl thel appropriatel placel forll all referencell tollall principall ofl majorllimportancellin
internationalll tradell relations.l| All separatell articlell [is]] required. ] Proposall rejected”] Commentsll by

delegates,lsomeliregardingllallgoodlfaithlirequirementlaslpresentlwithoutlsuchllalseparatelarticle;lsome
notlwantinglsuchlanlarticlelbecausellitlwouldldocumentlthelexistenceloflalgoodlfaithlrequirement

applicablell toll all contracting] parties.l ORI 2571259, paras.] 400560 [OR=0Officiall Recordsll off] the
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UnitedINationslConferencellonl ContractslforlthelInternationallSaleloflGoods,1Viennall 1 00Marchll
110Aprill1980,1A/CONF.197/19]""

Theldraftloflarticlel6lthatlwaslpresentedlinl1978lwaslapprovedlasllarticlel 7(1)loflthelofficialltext
oflthelCISG.

ThelmajorlmodificationslproposedliwerellpresentedibylltalylandINorwaylaslfollows:

“[Tealyl(A/CONE.97/C.1/L.59):

Deletellthelwordsll “andlthellobservanceloflthellgoodlfaithlinlinternationalltrade(cf.linl thislrespect
thellproposedlinewlarticlel6l[becamelCISGlarticlel 7 Jiter)landladdinewlsentence:
“questionsllconcerningll matters] governedll byl thisl Conventionlwhichl arel notlexpresslyllsettlell therein
shalll bellsettlellinl conformitylwithl thell generall principleslonllwhichl this] Conventionllislbasedlor,lin
thellabsenceloflsuchllprinciples,lbyltakinglaccountlofithelnationalllawlofleachlofithellparties.”]
[Addlalnewlarticlel6l[becamelarticlel 7 Jiterltolreadlaslfollows:

“Inllthelformationl[interpretation]landlperformancelloflallcontractloflsalel thel partieslshalllobserve
thellprincipleslofithelgoodlfaithlandlinternationallcolbperation.”]

{Norwayl(A/CONF.97/C.1/L.28):

Deletellthelwords:
“andlthellobservanceloflthelgoodlfaithlinlinternationalltrade”
Articlel[6]l[becamelarticlel 7]

Duringltheldiscussions,IMr.[Bonell,lwholwaslalmemberloflthelltalianldelegationlindicatedlthat
anlinclusionlofllalprovisionlregulatinglithellobservanceloflgoodlfaithlprinciplelwaslrequiredlinlthe
CISG.I Therefore,] hell supportedl andl proposedl thell adoptionl ofll all separatell provisionll forl the
regulationl] ofll all majorll principlell ofl goodl faith.ll Inll addition,[ hell statedl thatll hisl delegation
proposedltolladdlall referencell toll “internationall cooperation”l withl thell intentionl toll clarifyl that
onlyll thosell aspectsl ofl goodll faithl thatll werell internationallyll acceptablell wouldll applyll toll the
interpretationloflthelprincipleslunderlthelCISG."

Mr.lRognlien,l ofl Norway,lstatedl that] thel referencel toll thel principlel ofll goodll faithl shouldl be
transferredlfromlarticlel6ltolarticlel 7.1Helalsollindicatedlthatlthellobservancel ofl goodlfaithlwas
relatedll tol thell contract] betweenl thel parties] notl toll thell interpretationl ofl thell provisionsll ofll the
Convention.] Therefore,l hel consideredl thatl thel referencel tol goodl faithlshouldlbel transferred
froml articlel 60 tol articlell 70 (whichll becomel articlel 81 (3)] ofll thel CISG).[ Hell disagreedlwithll the
inclusionlloflthelreferenceltolthelinternationallcooperationlproposedibylItaly.'®

Missll O’ Flynnlwholrepresented] United] Kingdomlstatedl thatl therelwaslnollneedltoladdlal new
articlel forll thell provisionl ofl thell goodl faithl asll itl wasl proposedl byl Italy.l Shell indicatedl that] the

) Articlell 70 Colloquy,] Interpretationll ofl thel Convention.] Pointsll ofl viewll expressedl atl Viennal Diplomatic
Conference, ] Colloquylonllissuellrelatedltolalgoodifaith:Iproposalltoladditol CISGlalversionloflconceptlof culpallin
contrahendo (prelcontractuallliability):lproposallirejected[OfficiallRecordsl2941295,Iparas.l7 718 7](1980)

16 1d.1at12941295
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meaning] ofl thel articlel involvedllanl uncertainl interpretation,l thell principlesl ofl thel goodl faith
werel notldefined,landll therelwaslnoll provisionlforll thel applicationll ofl sanctionsl thatlwouldlbe
appliedlaslalconsequenceloflthelfailureloflonelpartyltolactlinlgoodlfaith.lInlconclusion,lsheldid
notlsupportlthelltalianlproposal."

Finally,IMr.lAllanl Farnsworth,IrepresentinglthelUnitedIStates,Inotedlthatlhellhadlalpreference
forl thel existingl textl] becausel thel Italianl proposall withl respectl tol thel applicationll and
interpretationloflthelgoodlfaithlinlanlinternationallcontextlwasluncertainlandldangerous.”’

Thellissuelrelatedltolthelprohibitionllofithelpartieslfromldepartinglfromltheirlobligationltolactlin
goodlfaithlwaslldebatedlduringltheldiscussionlrelatedlitolthelprincipalloflgoodifaith.JAlCanadian
proposallreadlaslifollows:

“Changellarticlel 51[becamellCISGllarticlel6 Jitolreadlaslfollows:
(Canadal(A/CONEF.97/C.1/L.10):

“(1)IThellpartieslmaylexcludelthellapplicationlofl thisl Conventionlor,Isubjectltolarticlell 1 11[became
CISGllarticlell 12],1derogatelfromlorlvaryltheleffectloflanyloflitsl provisions.] Howewer,lexceptlwere
thell partiesll havell whollyl excludedl this] Convention,ll thell obligationll ofll goodll faith,[l diligencell and
reasonablel carell prescribell byl thisll Convention] maylnotl bellexcludedl byl agreement, butll thel parties
maylbylagreementlldeterminatelthelstandardslbylwhichl thel performancelloflsuchlobligationslarellto
belmeasurelliflsuchlstandardslarelnotlmanifestlylunreasonable.]”*!

Withl respectll toll thisl issue,| Mr.] Farnsworthl indicatedll that] hell didl notl support] thel Canadian
proposall becausell it willl imposel all generall obligationll ofl goodl faith.] Thell majorityll ofl the
committeelwaslagainstlthelCanadianlproposallthereforelitiwaslnotlapproved.

Finally,lthelcommitteesldiscussedlalproposallspecificallylrelatedltollprelcontractuallliability.]The
delegateslfromlthelGermanlDemocraticlRepubliclproposedlthatlalnewlarticlelonlthislsubjectlbe
addedltoll Partl Il ofl thel Convention.l(A/CONF.97/C.1/L.95).[ Thel followinglarelsomel ofl the

commentslwithlrespectltolthislproposal:**

“78.IMr.IPLUNKET Tl(Ireland)lasked]whethed thel proposallenvisagedl thatlcompensationlwould
belpayablellevenllifinolcontractlhadlbeenlconclude,lodliflal contractlhadlbeenlconclude,lwhetherlit
shouldllbellpayablelfollsomethinglothedthanlalbreachloflcontract.

“79.0 Mr.l MASKOWI (Germanll Democratidl Republic)l replied] thatl itll wasl thell essencell ofll his
proposallthatlcompensationlforlexpensesicouldlibelclaimlevenlifitherelwerelnolcontract.
“80.IMr.IBONELLI(Italy)Istronglylsupportedlthel proposal. I Hisldelegationlhadlalreadylsubmitted
allproposall alonglsimilarllines.] Thel existingl textl ofll thell Conventionll didInotl takel sufficientlylinto
accountl casesl wherell noll contract] wasll concluded] butl thel partiesll hadl engagedll inll detailed
negotiationslatlthelprelcontractuallstage.lSuchlcasesineededlregulationlbecauselofithelrisklthatlone
oflthelpartieslmightlabusellitslipositionlandlactlinlsuchlallwaylasltoldamagelthelinterestlofithelother
party.lHellthoughtl thell draftinglloflthel proposall couldl bellimproved, I notablylbyl thell deletionll ofl the
phrasell “inll thell coursell ofl thell preliminarylnegotiations” |l andll alsoll byl thell inclusionll ofl all phrasell to

Y 1d.
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coverllthelsituationlinlwhichlthelpartylhadlnotinecessarilylhadlexpenses,lbutlhadlsufferedldamages.
Hellsuggestedlthatlanladlhodlworkinglgrouplbelsetlupltolproducelanlagreedltext.
“81.0Mr.ISCHLECHTRIEMI(Federall Republidlofl Germany)lsympathizedlwithlthelobjectloflthe
proposalllbutliconsideredllitlmuchlitool farreaching.ISuchllalgenerall clausellmightllchangelsomelofithe
solutionslofl thelldraftle.g.,[ thell provisionsl dealingl withll thell obligationsl ofl thel partiesll ol withll the
revocabilitylofltheloffer.lItlwouldltouchlonlthellproblemloflformlrequirementsllandlwouldlalsollaffect
matterslloutsidelthellscopelloflthel Conventionlsuchlaslthelavoidanceloflthelcontractlforlerrors, lorlthe
authorityloflagents.
“82.IMr.[BENNETTU(Australia)lsaidlthatlhelhadlgreatldifficultylwithlthelproposal. [l tlreferredlto
all failurell inll dutyll toll takell reasonablell care,l all notionll thatll wasl notl foundl anywherell elsell inll the
Convention.lItlwaslnotlcleadlwhatlwaslthelstandardlofireasonablel carell thatlwasllenvisaged.] The
problemlwaslanlimportantlonelandInotlmerelylonelofidrafting.”

Asllitlislreflectedlinl thel readingl ofl thel opinions,] thel proposall forl prelcontractuallliabilityl was
highlyllobjectedltolbylmemberslifithelcommitteelandiwasinotlagreedlon.

However,linlmyllopinion,Ithelfailurelofl thellapprovallofl thel committeel toladoptl thisl provision
onll thell regulationl] ofll prellcontractuall liabilityll underl thel CSIGI wasl thel resultl ofll all lackll of
understandingl ofll thell conceptl byl thel commonl lawll delegations.ll Asl Il indicatedl inl thel first
chapterl ofll thisll article,] prelcontractuall liabilityl hasl notl beenll recognizedl asll al partl ofll the
contractualllawlatlcommonllawljurisdictions./lthinklthatltheirlmajorlfearlisltollcontravenelthe
principalloflfreedomlloflcontract./Conversely,lthellpositionloflthelcommonllawljurisdictions,lin
theitl effortl toll protectl freedoml ofll contract,lisllackingl inl protectionll forl thel contractuall parties
duringl prelcontractuall negotiations.l Itl isl myll viewl thatl thisll isl al dangerousll approachll because
duringlprelcontractuallnegotiationsltheldamageslthatlcanlresultibylthelunjustifiedlwithdrawllof
thelnegotiationsl canl bellmajorlorllequall tol thel damagesl causedllbyll thellbreachl ofllthell contract.
Therefore,linllorderltollavoidlunjustlenrichmentlandlhonorlthelprincipleslofigoodifaithlandlfair
dealingll froml thel beginningll ofll thel negotiationsl ofll al probablell contract,] thell conceptl ofll prel
contractuallliabilitylshouldlbelregardedlaslalpartloficontractllaw.

Inl additionl toll itsl discussionl atl thell Viennall Diplomaticl Conference,l thel conceptll ofll prel
contractuallliabilitylhadlbeenldiscussedlearlierlinl 197 7latlthel9™sessionlwhereltheIlUNCITRAL
Working] Groupll presentedl itsl finishedll draftl ofll thel “Formationl ofll thell Contract.”l Thell draft
includedl thell requirementl thatll fairl dealingll andll goodl faithl hadll tol bel observedl byl thell parties
duringll thell coursell ofll thell formationl ofll thell contract.] Thel Germanl Democraticl Republic
suggestedlthatlalthirdlparagraphlbeladdedltolthelproposallofiHungaryl(asllindicatedllabovelsuch
proposallwaslraisedlandlobjectedllinlthelViennalConference).

Inladdition,lthel Germanl Democraticl Republicimaintainedlthatlthellobservanceloflfairldealing
andllgoodl faithllwaslrequiredll froml thel parties] duringl thell coursell ofl formationl ofl thell contract
and,liflduringlthel preparationlandlformationlofl thell contractlonellofl thel partieslviolatedl their
dutieslloflcustomerlcarelthelotherlpartylhadlthelrightltolclaimlcompensationlforlitheleconomic
loss.”

BIUNCITRALIY earbookIIX,1(1978),1A/CN.9/SER.A/19780ppl6616 7;1Honnold DocumentarylHistory ppl298299.
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Furthermore,lforlsomelofltheldraftersithelconceptloflgoodlfaithlandlfairldealinglwasliconsidered
almoralllobligation.ITherefore,litlwaslhighlylimportantlthatltheylelevatedltheselprincipalsltolthe
stageloflalllegallobligation.[However,ltheylwerelconcernedlthatlthellapplicationlloflsuchlprinciples
tolparticularltransactionsimightinotlleadltoltheldevelopmentloflaluniformedlandlicoherentlcase
lawl inl internationall tradell becausell eachll nationall court] mightl bell influencedl byl itsll ownll legal
traditionsll andll beliefs.] Toll conclude,l it wasll thell majorityll opinionll thatll thell proposalsl forll prel
contractuallliabilitylunderllthel CISGlwerel properlylrejected.l Thelviewl thatl prevailslisl thatl prel
contractuallliabilitylisl notll part] ofl thell scopel ofl thel Convention.l However,l therelislal minority
opinionlitoltheleffectlthat,levenlthoughlthel CISGldoesInotlincludelanlexpresslprovisionldealing
withlprelcontractuallliability,litlwilllbelpossiblelforltheltribunalsltolimposellitslapplicationlbylthe
interpretationl ofllthel generall provisionlofl observancel oflgoodl faithllinlinternationall tradeland
thelinterpretationloflithelprincipalsloflthelConventionlasllallwhole.lRespectltolthislpoint,]Bonell
haslnoted:**

“Thelfactlthatl CISGldoeslnotlhavellal provisionllexpresslyldealinglwithl thel prelcontractuallliability
ofll thel partiesl forl theirsl conductl duringl thel negotiationsl doeslnotlnecessarilylmeanl thatl thellissue
fallloutsidellthellscopelloflthel Convention.l Inllfact,Iprelcontractuallliabilitylcouldlsimplylbelll tol use
thellanguagelloflArticlell 71-loneloflithosellquestionslconcerninglmatterslgovernedlbyl[theJIConvention
whichl arell notll expresslyl settledl] inll it....[ Issuesll whichl arell outsidell thell scopell ofl] thell Convention
continuelltollbellgovernedllbyldomesticllawlwhile,linlthelcaselloflsimplellacuna,lthelsolutionlhasltolbe
foundll primarilyl withinl thel Conventionllitself,[i.e.,l inll conformityl withl thel generall principlesll on
whichll itl isl based,] andl] onlyll inl] thell absencell ofll suchll principles,l mayll resortll bell hadll toll thell law
applicablelbylvirtueloflthelrelevantlconflictlofilawlrulesl(Cf.01Articlel7(2))....”

[lagreelwithl ProfessorlBonell.lItlislclearl thatl prelcontractuallliabilitylshouldinotlbel considered
outsidelthelscopeloflthel CISG.tslapplicationlcanlbelpossiblelthroughlthelinterpretationlofithe
Conventionlaslalwholellandllinlconformitylwithlithelapplicationlloflitslgenerall principles.] From
thel analysisl ofll thell principlesl ofl goodll faith,] andl fairl dealingl inll conjunctionl withll the
interpretationl] ofll thel conductll andll intentionll ofl thel parties,] it] isll possiblell toll establishl] the
existencelloflalprelcontractuallliabilitylunderlthelCISG.

Additionally,] thel applicationl] ofll thell principlesl ofll goodl faithll andll fair] dealingl hasl alsol been
recognizedl byl thel UNIDROITI Principles.] Articlel 1. 70 regulatesl thel generallapplicationl ofl the
principalloflgoodlfaithlandlfairldealinglinlinternationalltrade.[Furthermore,lthelarticlelindicates
thatlthelpartieslcannotl“excludelorllimitlsuchlobligation.”*’

Moreover,lArticlel2.1.150whichlruleslonlnegotiationslinlbadlfaithlprovides:*®

Alpartyllislfreeltolnegotiatelandlisinotlliablelforlfailureltolreachlanlagreement.
However,l all partyl whol negotiatesl orll breaksl offl negotiationsllinl badl faithlisl liablel fod thell losses
causedltolthellotherlparty.

I Bonnelll “Formationl ofl Contractslandl PrelContractuall Liabilityl Underl thel Viennal Conventionlonl International
SaleloflGoods” FormationlofiContractslandlprelcontractuallliability ICCIPublishinglPub.INo.01440,/9:11990)lppl1670171.
B[Steven(].[BurtonlandIMelvinlA.IEisenberg, ContractlLaw:1SelectedlSourcesIMaterials,JUNIDROITIPinciples, Thomson
Westlp38101(2006)

911d.lat]384.
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Idlislbadlfaith linlparticular,Ifodlalpartyltollenterlintolorlcontinuelnegotiationslwhenllintendinglnot
tolreachlanlagreementlwithlthelotherlparty.”

Accordingll tol Rodrigoll Novoa,ll itl isl possiblel forll thell courtsl toll findll thatll thel adoptionll ofl prel
contractuall dutyl toll bargainl inll goodl faithl under] thel UNIDROITI couldl bell extendedl toll the
CISGlbecauselthelmainlpurposeloflthelUNIDROITUprincipleslisltollprovidelguidelinesiforlthe
interpretation] andl applicationll ofll thell uniformll lawll instrumentsll onll internationalll commercial
contractslsuchllaslthel CISG.I Therefore,litlisl probablel thatl theladoptionl ofl thel prelcontractual
dutyltolbargainlinlgoodlfaithlbylthe[UNDROITlprinciplesimightlpersuadellalcourtlthatlthislduty
islalsolpresentlunderlthelCISG.”

Moreover,l Shanil Salamall consideredl thatl articlell 7(2)l ofl thel CISGl providesll anll interpretation
tooll ofll thel Convention.l Therefore,l whenl thell courtsl arell filling] thel gapsl encounteredlinl the
interpretationloflalmatterlthatlislnotlsettledlinlthelConventionllikelthelprelcontractuallliability
theylshouldllookllatl articlell 7(2)] andl interpret] suchl matterslwithinl thell generall principlesl that
inspiredl thel Convention.] According] tol Salamall thell interpretationlunderl articlell 7(2)] required
theluseloflhierarchylmethodsloflinterpretation.IShelindicateslthatlthelfirstlapproachlbyllalcourt
whenllitlislfillinglthelgapslunderlthelCISGlisltollooklatlthelprovisionsllandlthelgenerallprinciples
thatlinspiredlthelConventionlevenliflthelmatterlisinotlexpressivelylsettled.ISecond,liflthelmatter
islexcludedloflthelscopeloflithelconvention,lforlinstance,lthelliabilitylofithelsellerlforldeathlland
personallinjuryl(art] 51CISG),lsuchl matterlshouldibelresolvedlaccordingltol thellrulesllapplicable
underlthellprivatelinternationalllawllandlnotl thel CISG.lInllconsequence,larticlel 7(2)lwouldlbe
inapplicable.”®

Furthermore,] shell emphasizedll that] thell scholars] havell notl beenll clearll inl respect] toll the
interpretationlofltheldefinitionlofl“generallprincipleslthatlinspiredlthel CISG.IShelnoted:

“Thelldefinitionllofl “generallprinciplesluponlwhichlthel Conventionllislbased "Ifallslshortloflreceiving
anylclearllinterpretationllinlthellscholarlylworks.lReferencellislmadelltoltheselprincipleslinlarticlell 7(2)
withoutlfurthedlexplanation.lJeffreylHartwinglwriteslthatlthel “generallprinciplesllarelltollbelderived
fromll thell Convention’sl ownll provisions”.] Moreover,l Professor] Honnoldl writesl thatl all “particular

generallprincipallmustlbelmooredltollpremiseslthatlunderlielspecificlprovisionslofithelconvention.” *°

Inl addition,] Salamal indicatesll that] thel interpretationll ofl thel generall principles] ofll the
Conventionll shouldl bell broaderl thenll just] limitingl their] constructionll onlyll toll thell general
principleslthatlderivel froml thel Convention.]Moreover,lsuchl constructionlshouldlnotlevenlbe
limitedl toll thellintentl] ofl] thell drafters.] Thel interpretationl ofll thell generall principlesl shouldl be
broaderll accordingl tol thell internationall characterll ofll thel Conventionl articlel 7(1).0 In
consequence,] Salamall consideredl thatl thell courtsll shouldllookll carefullyll andl extensivelyll toll the
generall principlesl ofll thel Conventionl becausell it isll al livingl bodyll capablel ofll changesll and
adaptationl] toll thell newl commerciall transactionsl inl internationall commerce.l Thusl the
interpretationl] ofll thell generall principles] ofl thel Conventionl shouldll followll thell changesll and

YIRodrigolNovoa, Culpalinlcontrahendo:IAlComparativelLawlStudy:1Chilean] Lawlandlthel United]NationsiConventionlOn
ContractslForl ThellnternationallSalelOflGoodsl(CISG), 2 20Ariz.[].Mnt’ LI&IComp.IL.1583.0p06 1 10(2005)

%¥ShanilSalama, PragmaticlResponsesitolInterpretivellmpediments:1Articlel 70oflthel CISG,1AnlInterAmericanlApplication,[28
UniversitylofMiamilInterlAmericanlLawlReviewlpl7080(Falll2006)
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transactionslinlinternationalltrade.[Thislpointloflviewlislconsistentlwithlthelregulationlprovided
inlarticlel7(2)lbecauselloneloflitslgoalslislitolresolvelnotlexpresslylregulatedimattersilikelithoselthat
willl arisell inll thell future.] Toll conclude,lshel alsoll supportsl thell viewl ofll Professor] Guilmardl that

“promotesl thatll thel usell ofll principlesl ofll thel UNDROITU andll PECLI asll all sourcel ofll general
principleslinlart]7(2).”*

[lreallyllikelSalama’slapproachlregardinglthelinterpretationlofl Art]7(2).0 Asl[lstatedlbefore,lthe
prellcontractuallliabilitylislwithinlthelscopelloflthel CISGI. Therefore,lfollowinglSalama’sltheory,
iflalcourtlhasltoldecidelallcaselonlprelcontractuallliabilitylthelfirstlsteplforlthelcourtlisltollookllat
thelgenerallprincipleslthatlinspiredlthelCISGlbecauselitlconstituteslandlunsettledlmatter.JThus
thel interpretationll andll regulationl] ofll thell prellcontractuall liabilityl willl bell possiblel throughl its
principles./Consequently,ltherelisinolneedltolreferlandlresolvelthelcaselaccordingltolthelprivate
internationalllaw.lFurthermore,lasiSalamalstated,lthelinterpretationlofithelgenerallprincipleslof
thel CISGlshouldlbel broaderllaccording] tollitsl internationall characterlandl notl onlyl limitedl to
thoselderivedlfromlthelConvention./Consequently,litlislpossibleltolconcludelthatlthelprinciples
oflthelUNDROITlandIPECLIconstitutelalsourcelloflthelgenerallprinciplesireferredlinlart] 70(2)
andl thereforel thell adoptionll ofl prelcontractuall dutyll toll bargainl inl goodl faithl underl the
UNIDROITIcouldlbelextendedltolthelCISG.

Finally,litl isl imperativell toll indicatel thatll interpretationll ofll thell conduct] andl intentionl] ofll the
partieslislfundamentallinlthelanalysisloflithelapplicationloflthellprelcontractuallliabilitylunderlthe
CISG [Articlel8IProvides:’'

“(1)IForlthellpurposeslofithelapplicationlloflthis] Conventionlstatementsimadelbylandlotherlconduct
oflal partyl arell toll bellinterpretedlaccording] tol hisllintentlwherel thell otherl partyl knewl orl couldlnot
havellbeenlunawarelwhatlthatlintentlwas.

(2 )UIflthelprecedinglparagraphlisinotlapplicable,lstatementsimadelbyllandlothedlconductloflallparty
arelltolbellinterpretedllaccordinglltolthellunderstandinglthatlallreasonablelpersonllofithelsamellkindlas
thellotherdlpartylwouldlhavelhadlinlthelsamelcircumstances.

(3 )0 Inldetermininglthelintentloflalpartylodthelunderstandinglallreasonablelpersonllwouldlhavelhad,
duellconsiderationllisltolbelgivenlltolalllrelevantlcircumstancesloflthelcaselincludinglthelnegotiations,
anylpracticeslwhichl thel partiesl havel establishedl betweenl themselves,l usagesl andl anyl subsequent
conductloflthelparties.”

Fromlthelreadinglofl Articlel 8l ofl thel CISG,litlisl clearl thatlthis] provisionlislnotlrelatedl tollthe
interpretation] ofl thel Conventionl butl tol thel interpretationl ofl thell parties’ll statements,
intentions,lconducts,lusageslandlpracticeslinllightloflanlinternationallcontractloflsaleloflgoods.

Therelareltwolltestslthatlapplylinlthelinterpretationlloflithelparty’slstatementslandlconduct.] The
firstlislthelsubjectiveltestlwhichlindicateslthatlthelstatementslandlconductslofithelpartieslarelto
bellunderstoodlaccordinglwithlitslintentl(Articlel8(1))1“wherelthelotherlpartylknewlorlcouldInotlhave
beenll unawarell whatll thatl intent] was.” Thell secondl isl thell objectivel test,] whichl refersl toll the
understandingl ofll thel statement] andll conduct] byl al reasonablel personll undetl thel same

3OId.
SIBurtonlandlEisenberg, supralnotel24,lat 350.
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circumstancesll(Articlel81(2)).0Thelobjectiveltestlwilllbelapplicablelwhenlthelotherlpartylneither
knewlorlnotlcouldlhavelbeenllawareloflthelintent.

Inlreferencel tolthislarticle,lllwouldllikel tolemphasizelthelimportancellofl thelinterpretationl of
thell conduct,] statementsl andl intentions] ofll thell partiesll whenl theyl arell dealingl withl prel
contractuallnegotiationslbecausel theyllwilllleadlonellofl thel partiesl tol relyl onlandl concludel the
seriouslintentionsloflthelotherlcontractuall partyltollalcontract./ Therefore,lthel partylinlireliance
onlthelotherlparty’slstatementslandlbehaviorslwilllstudy,lresearchlandlinvestltimelandJmoney
learning] thell benefits] andl disadvantagesl ofll thell futurel contract.] Consequently,lifll onell ofll the
partieslabruptlyl withdrawsl fromll thel negotiationsl withoutljustification,litl shouldl bel liablell for
theldamageslcausedltolthellotherlcontractuallparty.

B. HypotheticallCaselltollllustratelthelApplicationllofiPrelContractuallLiabilitylUndedlthel CISG.

Thel followingll isl all hypotheticall examplell thatll willl helpl toll illustratell thell applicationll ofll prel
contractuallliabilitylunderlthelCISG:

WinelCo.lislallvineyardlcompanyllocatedlinlItaly./ Thel Companylislisellinglitslentirelproduction
forl 2006.0 Thellwinelislstoredlinlalwarehousellocatedllinlall distantl place.l Onl Januaryll 2,1 2006,
Winel Co.lsentlinformationltolalllitslclientslistatinglthatlitlwaslofferinglitslentirel productionlin
thel vineyardl for] 20060 butl thatll thel pricell couldl notl bell lowerl thanl USI$60 perl bottle,landl its
entirelproductionlwaslapproximatelylthreelmillionlbottles.lInladdition,[Winel Companyladvised
thatlclientslinterestedlinlbuyinglthelproductionlwouldlhaveltolrespondlbylcommunicationlsent
toll Pieroll Monestier,] CEOI ofll thell companyll noll latetl thenl Januaryll 30,1 20060 andll thatl all final
contractlshouldlbelsignedibylMarchl30,12006,lafterlthelinspectionlanditestingloflthelproductlby
interestedl buyers.] Thell inspectionll wasl programmedl forl Februaryll 16,0 2006.0 Threell South
Americanl firmsl expressedlinterest:l Conchall Co.l froml Colombia;l Torol froml Chileland] Tinto
fromlArgentina.[Theselthreelclientsltraveledltolltalylforlthelinspection.[Thelinspectionliwaslheld
forl fourl daysll andl thell clientsll broughtll specialistsl] toll determinell thel qualityl ofll thell wine.l The
contractlwasltollbellawardedltollthelbestlproposalltwentyldayslafterlofithelinspection.]However,
Winell Co.llinformedl itsll clients] tenll daysl after]l thell inspectionll itsll refusall toll continuel withl the
negotiations.] Winel Co.[ didll notl givel anyl specificl reasonl toll itsl clients.] Thell companyl only
indicatedll thatlduel tolal policyl ofl thell companyl thel negotiationlwasl canceled.] Winel Co.l knew
sincel Januaryl 30,[ that thel negotiationl wouldl bel canceledl duell toll theitl contractuall obligation
withlanlItalianlclient.IHowever,lthelCompanyldidinotlstoplthelnegotiationslandlcontinuedlwith
themluntillthelinspectionlandlthen,lonlylalfewlldaysibeforelthelawardloflthelcontract,lwithdrew
itslproposal.lAlllthelcountrieslinvolvedlinlthelnegotiationslhadltheirlrelevantlplacesloflbusiness
inlcountrieslthatlsubscribedltolthel CISG.ITheldamagesllcausedltolthelclientslincludedithelloss
ofloutloflpocketlexpenseslandlthellossloflopportunitieslibecauseltheylrefrainedlfromlnegotiating
withlotherlprovidersldueltolthelongoinglnegotiationslwithlWinelCo.

Tolestablishlalcaselunderlthelconceptloflprelcontractuallliability,lfourlelementslarelrequired: ™

3Novoa, Supralnotel27,latl583
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“Preliminarylnegotiations;
Breachlloflthelldutyltollbargainlinlgoodlfaith,;
Causationllinlfact;land
Compensablelldamages.”

Rl

Thel hypotheticall casell meetsl thesell requirements.] Therel werel preliminaryl negotiations,] (the
requirementlofl priorlinspectionllofl thel productlandlthel posteriorlcommunicationllofl thel offer
after] 200dayslloflthelinspection),l Winel Co.Iwithoutljustificationlandllinlbadlfaithlwithdrewlthe
negotiationsl and,] asll all consequencell ofll thell rupturell ofll thel negotiations,[l itsl clientsl suffered
damagesll inl reliancell onll itsl statementll andll conduct.] Winell Co.l promotedl thell preliminary
negotiationslandldidlnotiwithdrawlthelnegotiations,laslisoonlaslitlfoundloutlthatlsuchlalcontract
wouldlnotlbelconcluded.[ThelCompanylcontinuediwithlthelinspectionlandlletlithelclientslinvest
moneylinltheirltravellexpenses,lsalaryloflexpertslandicausedlthemltolmisslotherlopportunities.

Inlsituationslaslillustratedll inl thisl hypotheticall casel thell applicationl ofl prelcontractuall liability
underl thel CISGlshouldlbellpossible.l First,] thel CISGlpromotesl thel generall principalsl oflgood
faithlandlfairldealing./ Therefore litlislpossibleltolconcludelthatlthelparties,lsincelthelbeginning
ofll thell negotiation,ll havell thell obligationll toll bargainll inll goodl faithl andl thell breachll ofll such
obligationll willl renderll legalll consequencesl forll thell damagesl causedl byl thel breach.l Also,[l itll is
reasonablel toll concludel thatllall party,linl reliancel onll thel otherl party’sl promises,statements] or
conduct,lwilllproceedlwithltheldueldiligencelthatlwaslrequiredltolobtainlthellconclusionlloflthe
contract.[Forlinstance,linlthelhypotheticallexamplelanylreasonablellpersonlinlithellsamelsituation
wouldl havelunderstoodll thatl Winell Co.lhadl al seriousl intentionl toll concludell thel negotiations
andl awardl thel contractl toll thell bestll offer] (Articlell 8).0 Thell parties] wouldl neverl incurl such
investmentlinlmoneylandlworkllifltheyldidInotlhavelanlunderstandinglthatlthelproposallsentlby
Winell Companyl wasll serious.] Therefore,ll thell intentionl ofll thell parties] wasl clear.l Thell Wine
Companylshowedlanlintentionltolconcludelalcontract.lItlwouldlbelunfairltolconcludelthatlthe
partieslshouldlpayllforlthelcostlofl thel inspectionllandl travellbecausel Winel Companylrequired
theml tollexecutel thellinspectionlaslal conditionlprecedentllbeforel thel awardingl ofl thell contract
underlcircumstanceslinlwhich./WinelCompanylknewlitslintentionltolwithdrawlthelnegotiations
butlfailedltol communicatel thisldeterminationlinl time.] Winel Companyldidlinotlactlaccording
thelgenerallprincipleslofigoodifaithlandlfairldealinglthatlinspirelthel CISG.

Conversely,lllwouldllikeltolthinklofltheloutcomeloflthislcaselunderlthelanalysislofithellmajority
viewlthatlheldlthatlprelcontractuallliabilitylisloutsideloflthelscopelloflthelCISG.[Inltheirlanalysis

theyllwilllprobablylindicatelthatltheldomesticllawlwouldlapplylinsteadloflthel CISGlbecauselthe
Conventionlislsilentltolthislrespect.

Inlmylopinion,Iregardinglprelcontractuallliabilityllasloutsidellthelscopeloflthel CISGlwilllleadlto
uncertaintyl andl ambiguousl interpretationsl andl outcomesl becausel thel gapll willl bel fulfilled
accordingltolthelprovisionslofltheldomesticllaws.] Therefore,liflalprelcontractuallliabilitylcasellis
decidedlinlcommonllawljurisdictions,litlisllikelylthatlthelpartieslwilllnotlbelallowedltollrecover
damagesl forl thel unjustifiedl withdrawl ofl prelcontractuall negotiations.] Conversely,lifl thel same
casellislresolvedlbylaljudgelinlthelcivilllawljurisdiction,lthelinnocentlpartylwillllikelylbelallowed
tolrecoverltheldamageslcausedlinlreliancelonllthel otherlparty’slintentionltollconcludelalfuture
contract.lInlconsequence,lthelinnocentlpartylwilllbelcompensatedliforlthelcostloflexpenseslland
thellostloflopportunitieslsufferedlduringlprelcontractuallnegotiations.
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Ilbelievelithatlthellapplicationlofldomesticllawlinlcasesloflprelcontractuallliabilitylinlinternational
contractslwouldlinfringellthelmajorlprincipalslandlgoalsloflthel CISGlbecauselitiwilllbellallacklof
unitylinlthelinterpretationlandloutcomeslinlthislmatter.] Therefore,lthislconclusionlwouldInot
honotltheluniformitylandlunitylthatlthelConventionlpursues.

C. ComparisonlBetweenllthel ApplicationloflPrelContractuallLiabilitylUnderlthel CISGland

ColombianlDomesticlLaw

ColombianllegislationliregulatedlprelcontractuallliabilitylunderlthelCivillandlCommerciallCode.
Inlcontrast,lthel CISGlisIsilentl respectl tol thisl matter.] Thel majorityl ofl thelscholarsl opinellthat
prelcontractualll liabilityll is] not] withinl thell scopell ofll thell CISG.I However, [l Il believel thatl prel
contractuallliabilitylislregulatedlunderlthel CISGlandlisinotloutsidellitslscope.

Asll Il indicatedl before,l itl is] possiblel toll inferl itsll applicationl throughl thell interpretationl ofll its
generallprincipleslandlprovisionsllaslalwhole.llnlconsequence,lthellapplicationlloflprelcontractual
liabilitylisl possiblelunderl thellinterpretationlofl thel regulationslprovidedllinlarticles] 70andl 8l of
thelCISG.

Articlell 70 regulatesll thell internationalll characterl ofl thell Conventionll andl providesll forll the
promotionloflgoodifaithlinlinternationalltrade.lInladdition,lthislarticlellindicates thatlwherela
matterlislgovernedlbylthelConventionllbutnotlexpresslylsettledlinllit,Ithelcorrectlapproachlislito
resolvelthelmatterlaccordingltolitslgenerallprinciples,iwherelsuchlprincipleslarelpresent.

Similarly,l Articlel 8630 ofll thel Colombian] Commerciall Codel setsl] forthll thell obligationl ofll the
contractingl parties] tol actl inl goodll faithlandl withoutl fault] duringl prelcontractuall negotiations
andlprovideslthatlthelfailureltolcomplylwithlthislobligationlwilllcauselthelliabilitylofithelpartylat
fault.

Inladdition,]Articlel8720oflthel CommerciallCodellindicateslthatlthelcelebrationlandlexecution
oflthelcontractslshalllbelinlgoodlfaith.

Moreover,] thell CISGI inll Articlel 80 statesl thatll thell intention,[ statementsl andl conductl ofll the
contractuallpartieslshouldlprevaillinlthelinterpretationloflthelcontract.

Inlthislaspect,lthel CISGlislalsolsimilarltolthelColombianllegislationlbecauselArticlel 16 18loflthe
Colombianl Civill Codelstatesl that,loncel thelintentionl ofl thellcontractuall partylislknown,l that
intentionlprevailslagainstlthelliterallinterpretationlofithelprovisionsloflthelcontract.

Finally,lbothllegislationslwilllawardldamageslinlrelianceltolthelinnocentlparty.lInlbothlcases,lthe
innocentlpartylwilllbelcompensatedliforlhisloutlofipocketlexpenseslandilostlopportunities.

[tl isll alsoll importantl tol mentionl that,] underl articlell 16(2)(b),] thell CISGI regulatesl promissory
estoppel.JAccordingltolthislarticle,Janlofferlcanlbelwithdrawnlatlanyltimelbeforellitslacceptance
exceptliwhenllislreasonableltolbelievelthatlthelofferee inlreliancelonlthelofferlactedlinlallcertainlway.
Forll instance,ll thel partyl commencedl investmentl inll production,] hired] somell employeesl and
investedl inll infrastructure,] andl asl al consequence,l willl sufferll damagesl ifll thel offerl isl revoked.
Thus,lhelshouldlbellallowedltolrecoverldamagesllinlreliance.lInlmylview,lthislprotectionllcanlbe
extendedl toll prelcontractuall agreementsl becausel well arel facingl similarl situations.] Inl prel
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contractuallnegotiations,lwel havel all partylwhollactedl inl reliancell onl thel negotiationslandllasla
consequencelresearchedlthelbusiness,linvestedlmoneylandltimellearninglthelopportunitiesland
benefitsloflthelfuturelcontract.ITherefore,linlcaseloflanlunjustifiedlwithdrawloflthellnegotiations
thelblameworthylpartylshouldlbellheldlresponsiblelforltheldamagesicausedlinlireliance.

IV.  CONCLUSION

Itl isl truell thatll therell isl noll provisionl inl thell CISGI thatll specificallyll regulates] prelcontractual
liability.l Inl thisl respect,] thel CISGlisllsilent.] However,litslapplicationl canlbell inferredl froml its
generallprincipleslandlprovisionslandlfromlthelinterpretationloflthelConventionlaslalwhole.lAs
statedlbefore,lthelfirstlsteplisltollookltolarticlel 7(1),lwhichlindicateslthelinternationallcharacter
ofl thel Conventionllandlitsl promotionlofl thel principallofigoodlfaithlinlinternationalltrade.l In
addition,] articlel 7(2)] indicatesl that] wherel all matterl isll governedl byl thell Conventionl butl not
expresslyl settledl inl it] thell correct] approachll isll toll resolvel thell matterl inll accordancell withll the
generallprinciplesloflthelConventionlwherelsuchlprincipleslarelpresent.

Inlmylopinion,lthelintentionlofltheldraftersloflthel CISGlwasltolbindlthelcontractinglpartieslto
thelcomplianceloflgoodlfaithlsincelthellbeginninglofithelnegotiationslofithelcontractloflsale.

Furthermore,Jonelmustlanalyzelthelintentionloflithelcontractinglpartieslaccordingltol Articlel8.
Thelquestionslthatlmaylariselare:lWasltherellanllintentionltolconcludelallcontract!lWherelthere
promises,] statementsl orll conductl] that] wouldl leadl thell otherl contracting] partyll toll inferl the
conclusionll ofll all contractll andl thereforell proceedl withl thel researchingl thel business!l Ifll these
questionsl arel answeredl inll thell affirmative,] thenll it is] possiblell toll inferll thell applicationll ofl prel
contractuallliabilityldueltolthelrelianceloflonelpartylinlithelother’slstatementslandlconduct.

Moreover,[ Il thinkll thatl thell UNIDROITI provisionl onll bargainingl inll goodl faithl couldll be
extendedl toll thel CISGlbecausel thell interpretationl ofll thell generall principles] ofl thell convention
shouldlbellbroaderlandInotlonlyllimitedltolthelgenerallprincipleslderivedifromlthelConvention.
Thus,litlcouldlibellsustainedlthatlthel principleslofl thelUNDROITland]PECLIcanlbellusedlaslla
sourcell ofll thell generall principlesl providedl inll Articlell 7(2)] CISGl asl it] havel beenl sustainedl by
Salama’sltheory.
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