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LI INTRODUCTION

[tlseemslevidentlthatlanlinternationallbodylofllawlsuchlaslthelUnitedINationslConventionlon
ContractslforlthelInternationallSaleslofiGoodsl(hereinafter]“CISG”lorl“Convention”) lcannotlbe
exhaustive JAslitlisldifficultltolcoverlallinecessarylmatters,Itherelmustlbelprovisionsltolfilllgaps
whenlonellfaceslissueslwhichllarelnotldealtiwithlbylanlinstrumentlofllawlsuchlaslthelConvention.

Thus,litlislessentiallthatlallltreatieslhavelalprovisionlregardinglgaplfillingltolguidelinlcaseslwhere
therelislanlomissionlotllackloflspecificlrules.IThelCISG,laslotherlsimilarlConventions Ireferslto
generallprincipleslregardinglgaplfillinglinlitslarticlel7(2).1Aslshalllbelfurtherldiscussedlinlithislpaper,
recourseltolgenerallprinciplesiwilllbelmadelwheneverltherelislalgap,land,las ultimalratiolonelwill
reachltoldomesticllawlrulesltolfilllgaps./Onlithelotherlhand liflitherelarelnolgaps,itherelshallinotibe
recourseltollgenerallprinciples,Ibutlsolelyltolthelspecificlprovisionslandlruleslsetlforthlinlthe
Convention.

UndetlthelCISG,lduelitolthelpartylautonomylprinciple,lpartieslcanlstipulatelinlthelcontractiwhich
rulesland/orlprincipleslwilllbeltakenlintolconsiderationlitolfilllinlanylgaps.lInlfact,linlpractice,litlis
commonlthatlthelpartiesidolnotlspecifylhowltolfilllgaps,Inotwithstandingltheirlabilityltoldolso
underlthelpartylautonomylprinciple.[Thislpaperlwill,Itherefore,ldisregardlparties’lprovisions
regardingleaplfillinglandlconsiderlpossibilitieslasliflitherelwerelnolagreementlinlthislrespect.

InlcaseslthatlthelpartiesloflallcontractlunderlthelCISGldolnotlprovidelforlfillingloflgaps,ltherellislla
discussionlwhetherlexternallprinciples,lsuchlaslthelUNIDROITIPrincipleslofllnternational
CommercialﬂContractsW(“UNIDROITUPrinciples”)Uareﬂableﬂtoﬂﬁllﬂtbose.UTheUUNIDROIT
Principlesliwerelfirstlenactedlinl1994landlstatedlinltheirlpreamblelthelidealoflsupplementinglother
internationalluniformllawlinstruments.lHence,lthelmainllissuelthatlwilllbelanalyzedlinlthislpaper

islthelpossibilityloflfillinglCISGlgapsiwithlthe[lUNIDROITIPrinciples.

1[IFinalUActUothheUUnitedUNationsUConferenceﬂonDContracts[lforﬂtheﬂlnternationalUSaleﬂofﬂGoods,DAprilU10,U1980,UU.N.UDOC.
A/CONF.97/180(1980),IreprintedlinlS. TreatylDoc.19809,1(1983)land availablelat <http://www.unilex.info>.

“JFrancolFerrari, GaplfillinglandlInterpretationloflthel CISG:1QvervieuloflinternationallCaselLaw,170V]063,1790(2003).
3USee,Dforﬂexample,ﬂart'1cle[|4—(Z)Uoﬂ]theDConventionﬂon[llntemationalUFactoringﬂandﬂarticleﬂ6(2)ﬂof[ltheUConventionﬂonﬂlntemational
FinanciallLeasing.
‘Inlthislpaper,ireferencelwilllbelmadeltolthelcurrentlversionloflthelUNIDROITIPrincipleslofl2004, availablelat
<http://www.unidroit.org/english/principles/contracts/principles2004/blackletter2004.pdf> (lastlvisitedlAprill17,02005).
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1I. FROMITHEICISGITOITHEIUNIDROITIPRINCIPLES
1.1GaplFillinglUnderlthelCISG
1. 1.0IntralLegemlandlPraeterlLegem]Gaps

Itlislimportantltolunderstandithelnotionlof intrallegem’ and praeterllegem’ gapsibeforeldiscussing
gaplfilling.[Thelgenerallprinciplesloflthel CISGlarelonlylconsideredlforlithelpurposeloflfilling praeter
legemlgaps’ ITheldifferenceloflthelconceptslislhighlylrelevantlandlthislpaperiwillladdresslsolely
praetedllegem gaps,lbecause intrallegemlgapslare,lunderlArticlel7(2)loflthelCISG filledlinlbyldomestic
lawlapplicablelbylvirtueloflthelconflictlofllawslirulesloflthelforumlState;lthelfocuslherelislonlylon
gaplfillinglwithinlthelcontextloflthelConvention.lOnlthelotherlhand,lwithlrespectlto praeterllegem
gaps,laccordingltolthelsamelArticlel7(2)loflthelCISG,lonelwilllprimarilylresortltolthelgeneral
principleslonliwhichlthelConventionllislbasedlor,lonlylinlthelabsenceloflsuchlprinciples,lbylhaving
recourseltolthellawlapplicablelbylvirtuelofithelruleslofiprivatelinternationalllaw”.

Intrallegem gapslreferltolthoselissuesinotldealtlwithlbylthelConvention,lsuchlasimattersithatlare
excludedlfromithelscopeloflapplication Toflthel CISG.[Iflanlissuellislexpresslylexcludedlfromlithe
scopeloflthel CISG|litlisinotlgovernedibylthelConvention,larticlel 7(2)ldoeslnotlapply,ICISGlgeneral
principlesldolnotlcomelintolplay,landlthelcourtimustlapplylthelconflictlofllawslrules ".[Whereas
articlesl2''land03(2) “lexpresslylexcludelsomelcontractslfromlthelConvention’slspherelof
application,lArticlesl4 ' Tand05 *lexpresslylexcludelsomelmattersloflithelCISG slscopeloflapplication.

5[IAlsoﬂcalledﬂexternal[lgaps.

6[IAlsoﬂcalledﬂintermdﬂgaps.

"IFrancolFerrari,JGenerall PrincipleslandlInternationall UniformlCommerciall LawlConventions:IAIStudyloflthel 1 9800ViennalSalesiConvention
andlthel 1988IUNIDROITIConventionslonlInternationallFactoringlandlLeasing, 100Pacellnt’lIL.JRev.0157,01620(Summer,11998).

® SeelFrancollFerrari, SpecificiTopicsloflthelCISGlinlthelLightlofudiciallApplicationlandiScholarlyWriting,115 J.L. & CoM. 1, 120 (Fall,
1995).

*IForlaldetailedldiscussionloflthelConvention’slscopeloflapplication, seelFrancolFerrari, ScopeloflApplication:Articlesl4l5, in]DRAFT
UNCITRAL DIGESTIAND BEYOND: CASES, ANALYSISIAND UNRESOLVED ISSUESIINITHE U.N. SALES CONVENTION 96[(Franco
Ferrariletlal.leds.,IMunich,ISellierl2004).

"“IHenryMather, ChoicelofiLawlforlInternationallSalesiIssuesinotIResolvedlbylthelCISG,1200). L. & COM. 155, 159 (Spring,12001).

"1Articlel2loflthel CISGlexcludeslfromlitslapplicationlthelsales:1“(a)loflgoodsiboughtlforlpersonal,ifamilylorlhouseholdluse, lunless
thelseller,latlanyltimelbeforelorlatithelconclusionllofithelcontract,Ineitherlknewlnorloughtltolhavelknownlthatlthelgoodslwere
boughtlforlanylsuchluse;l(b)Ibylauction;l(c)lonlexecutionlotlotherwiselbylauthoritylofllaw;l(d)loflstocks,lshares,linvestment
securities,Inegotiablelinstrumentslorlmoney;l(e)loflships,ivessels,Thovercraftlorlaircraft;l(f)loflelectricity.”
“IAccordingltolthislprovision,lthel CISGldoeslnotlapplyltolcontractsliniwhichl“thelpreponderantipartlofithelobligationsloflthe
partylwholfurnisheslthelgoodslconsistslinlthelsupplylofllaborlorlotherlservices.”
PlIssuesloflvaliditylanditheleffectlonlpropertylbeinglsoldlarelalsolexpresslylexcludedibylthelCISG.
“I“ThelConventionldoesinotlapplyltolthelliabilityloflthelsellerlforldeathlorlpersonallinjurylcausedibylthelgoodsltolanylperson.”
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Theselcontractslandlissueslwilllbeldealtlwithlbylthelappropriatelbodylofllaw;linlmostlcases
domesticllaw,lapplicablelpursuantltolthelrulesloflprivatelinternationalllaw' .

Onlthelotherlhand,ltherelareltopicsithatlarelintendedltolbelgovernedibylthelCISG,Ibut,lforlsome
reason,llitslprovisionslicontainlgaps.[Theselarelthelsollcalled praeterllegem gaps,Iwhichlwilllbelthe
objectloflconcernlinlthislpaper.lOncelsuchlalgaplhaslbeenlidentified,lonelmustlknowlhowlto
overcomellitlinlaccordancelwithlthelConvention.lInlotherlwords,lwhenlaldisputellarisesliregarding
a praeterllegem gaplandlithelpartiesldidinotlstatelinlthelagreementlhowltolfilllgaps,lonelmustllookllat
thelConvention’slprovisionslregardinglgaplfilling,lwhichlwilllleadltoltheluseloflthelgeneral
principleslandlonlylaslallastlresortltolithelconflictlofllawslrules.

Atlithislpoint,litlmaylbelconvenientltolgivelanlexampleloflanlissuelgovernedlbylthelCISG,Ibutlnot
completelylregulatedlbylit.JOneloflthemlislithelwayloflassessinglthelinterestiratelthatlallpartylhaslithe
rightltolireceivelinlaccordancelwithlarticlesl78landI84{loflthelCISG.[Thelabsencelloflalformulalto
calculatelthelrateloflinterestlhaslbeenlinterpretedlinldivergentlways;lsomelunderstandlitllasla prater
legem gaplandlothers,laslan intrallegem gap'® ITheseldifferentlinterpretationsinecessarilylleadlto
diverginglsolutions,lsincelunderlthelCISG,thelaforementionedlkindsloflgapslhaveltolbeldealdiwith
differently' " Ilflconsideredlanlinternallgap,linterpretationlwilllfirstlfalllbacklonlthelgeneral
principlesland,llastly,ltolprivatelinternationalllawlrules,lwhereaslexternallgapsiwilllbeldirectly
resolvedlbylrecourseltolthellatter./Supposinglthislissuellisla praeterllegem gap,lonelwouldlhavelto
verifylwhichlgenerallprincipleslofithelConventionllapply.lInlthislspecificlcase,litlhaslbeen
acknowledged Tthatlthelprinciplelofifulllcompensationlshouldibeltakenlintolconsideration.

1.2.1GaplfillingIMethods

Therellarelbasicallylthreelgaplfillinglmethods.[Thelsokalledl“truelcodelapproach™lislthelonelthat
limitslthelinterpreterltoltheltextloflithelConventionlitself,lconsideringlthatlithellegalldocumentlis
comprehensivelenough"” [Whenlexplaininglthisimethod,|GrantiGilmore’ Tstateslthatlalcodel“isla
legislativelenactmentlwhichlentirelylprelemptslthelfieldlandlwhichlislassumedltolicarrylwithinlithe

15[ITODaﬂcontraryﬂopinion, see AlejandrolM.IGarro, ThelGaplFillinglRoleloflthelUNIDROI TUPrincipleslinlInternationallSalesILaw:0Some
CommentslonlthellnterplaylbetweenlthelPrincipleslandlthelCISG,069 TUL. L. REV. 1149,111590(199401995)[(statinglthatlinlissues
concerninglvalidity,JevenlthoughltheJTUNIDROITIPrincipleslarelnotlalbindinglinstrument,linlthelabsenceloflanylothetlindication
bylthelparties,Itheljudgelorlarbitratorlmaylresortltolthem,lstickingltolinternationallstandardslinsteadloflifallinglbacklonlthe
domesticlgrounds).

"0FrancolFerrari, supra notel8,Jatl1200122)(citinglauthorityltolbothlpositions).

" 1d, at1120;0FrancolFerrari, UniformlApplicationlandlInterestiRateslunderlthel 1 9801ViennalSalesiConvention,1241GA. J.INT'L & COMP.
L. 467,472 (Winter,11995).

"¥IPhaneshlKoneru, ThellnternationalllnterpretationlofithelUNIConventionlonlContractslforlthelInternationallSaleloflGoods:lIAnlApproach
BasedlonlGenerallPrinciples,J6 MINN. J. GLOBAL TRADE 105,011290(Winter,11997)(thelauthotlalsolmentionslthelprincipleloflunjust
enrichment.JHowever,liflislarguedithatlthelbroaderlandlprimarylgoallofithelConventionlisitolcompensatelthelaggrievedlpartylfully.
Accordingltolthelsamelscholar,loncelthislgoallislaccomplished,lifitherelislstilllunjustlenrichmentlonlthelpartlofithelbreacher,lsuch
unjustlenrichmentlshouldibeldisgorgedldependinglonlithelfacts.). See alsolKarinlL.IKizer, MindinglthelGap:IDetermininglInterestRates
UnderlthelUNIConventionlforlthellnternationallSaleloflGoods,1650U. CHI. L. REV. 1279,0129501296[(Fall,11998)(makinglreferencellto
thelprincipleloflfulllcompensationland,laslanlalternative,ltolthelprincipleloflunjustlenrichment).

PIRobertlA.[Hillman, ConstructionloflithelUniformlCommerciallCode:lUCClSectionl 101 03landl“Code”IMethodology, 18 B.C. IND. &
COMM. L. REV.1655,16570(1977) (whenlusinglthislapproach,lonelshouldllooklonlyltolthelcodelitself,Ibutlnolfurther).
*GrantGilmore, LegallRealism:ItsiCauselandiCure, 70 YALE L. J. 1037, 10430(1961).1Alsolcited Jlamonglothers,IbylJamesTW.[Bowers,
IncompletellLaw, 620LA. L. REV. 1229, 1232 (Summer,12002);]/GuntherlA.]Weiss, ThelEnchantmentlofiCodificationlinlthelCommonlLaw
World,125 YALE]. INT'L L. 435, 526 (Summer,12000).
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answersltollalllpossiblelquestions:lthuslwhenlalcourtlcomesltolalgaplorlanlunforeseenlsituation,lits
dutyllisltolfind,Ibylextrapolationlandllanalogy,lalsolutionlconsistentlwithlithelpolicylofithelcodifying
lawl(....)" IThel“metalcodelapproach”' linlcontrast,Irelieslonltheluseloflexternalllegallprinciples.
Finally,lthellastlapproachllislalcombinationloflthelfirstltwolmethods.

[thaslbeenlsaidlthatltheldraftersloflthelConventionlcompromisedlafterlsomeldebatellregardinglithe
abovelmentionedimethods””.ILegislatorslfromlcivilllawltraditionsibelievedlinlthel“truelcode
approach”,lalleginglthatl“thelcourtslcouldlfilllgapsibylapplyinglbothlthelConvention’slgeneral
principlesland,leitherldirectlylorlbylanalogy,lthelmorelspecificlprincipleslembeddedlinlparticular
provisions””” JAlthoughlthelmetalcodelapproachl“seemsltolbelfavoredlin commonllaw”,lother
commentatorsldemonstratelthatlthelUnitedIStateslUniformICommerciall Codel(UCC)llislbasedlon
thelcivilllawlapproach™.

Inlthelend,theldrafterslofithelCISGloptediforlalcompromiselincludinglbothlmethodologies”,
choosinglthelmethodlthatlcombineslbothltheltruelcodelandlthelmetalcodelapproaches.lInlthe
Convention’slsystem,lhowever,Iwhenlprincipleslarelavailable,ltheyltrumpldomesticrules.”®
Domesticlruleslwilllonlylbelappliedlaslallastiresort,lwhenltherelarelnolgenerallprinciples
underlyinglthelConvention™.

1.3.[Articlel7(2)

Fromlaltheoreticallpointloflview,lArticlel 7loflthelCISGlhaslbeenlconsideredlloneloflthelmost
importantlprovisionsloflthelConvention’".JArticlel7(2)ltriesltolsolvelthelissueloflgapslinlithe
Convention,[statinglthatl“questionslconcerninglmatterslgovernedibylthislConventionlwhichlare
notlexpresslylsettledlinlitlareltolbelsettledlinlconformitylwithlthellgenerallprincipleslonlwhichlitlis
basedlor,linlithelabsenceloflsuchlprinciples,linlconformitylwithlthellawlapplicablelbylvirtueloflithe
rulesloflprivatelinternationalllaw” [GyulalEorsi” Ipointsloutithat,Inotwithstandinglithelabsencellof
thelwordl“gap”linlithisllarticle,litlservesltolfilllgapslandlcorrespondslitolArticlel 1 7loflULISI(Uniform
LawlonlthellnternationallSalelofliGoods’®,ladoptedlatlalHaguelConferencelinl1964)’" lonelof
CISGlantecedents.[Inlspiteloflthelfactlthatlbothlarticleslreferltolgaps,litimustibelsaidlthatlULIS

*'[Regardingl“metalcode”lconcepts, seelgenerally,IStevelH.INickles, ProblemsloflSourceslofILawlRelationshipslUnderlthelUniform
CommerciallCode,1Partll:1 ThelMethodologicallProblemlandlthelCivillLawlApproach,13 11Ark.IL.IRev.010(197701978).
?[RobertlA.[Hillman, ApplyinglthelUnitedINationslConventionlonlContractslforlthellnternationallSaleloflGoods:0Thel ElusivelGoallof
Uniformity,lavailablelat <http://www.cisg.law.pace.edu/cisg/biblio/hillmanl1.html>I(lastlvisitedIMarchl6,12005))(CitinglBiancaland
Bonell).

? Id.latin124.

*FrancolFerrari, UniformlInterpretationlofithel19801UniformISalesILaw,124 GA. J. INT'L & COMP. L. 183, 218 (199411995) (citing
otherlcommentators).

“IRobertlA.[Hillman, supralnotel22.

*1d.

27[IAlejandmﬂM.UGamro, supra notell15,0atl1159.

*IPhaneshlKoneru, supra notell18,latl106.

wﬂGyulaDE(")rsi, GenerallProvisions, inlINTERNATIONAL SALES: THE UNITED NATIONS CONVENTIONION CONTRACTSIFORITHE
INTERNATIONAL SALEIOF GOODS 201, 219 (MatthewIBenderlled.11984), availablelati<http://cisg.law.pace.edu/cisg/biblio/eorsil.htmI>
(lastlvisitedlFeb.126,012005))(citinglH.ID&lle).

*JAnnexI834IUNITreatylSerl1090(1964),lreprintedlini130AM. J. CoMP. L.1453.

' See alsolJacoblS.[Ziegel, ReportltolthelUniformlLaulConferenceloflCanadalon]ConventionlonlContractslforlthellnternationallSalelofiGoods,
availablellat <http://www.cisg.law.pace.edu/cisg/text/ziegel 7.html>(lastlvisitedlFebl26,12005)I(statinglthatlarticlel 7(2)lisInotlan
innovationlaslitthaslalcounterpartlinlarticlel1 7lofIULIS).
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reliedlonlthel“truelcode”lapproach,whileltheldraftersloflthelCISG,lasimentionedllabove,lrejected
thislapproach linlfavorfalcombinationlofithel“truelcode”landl“metalcode”ltechniques.

Onelmustlkeeplinlmindlthatlarticlel7(2)lislapplicablelwheneverlalgaplisldeemedltolexist./Forlthat
reason,lthelgenerallprincipleslwilllcomelintolplacelsolelylwhenltherelislalgaplinltheltextloflthe
Convention.lInlotherlwords,lifltherelarelspecificlprovisionslregardingllanylissue,ltheylshouldlbe
applied,lwithoutlresortltolthellgenerallprinciples.

Furthermore,lGyulalEérsi’ IreadslArticlel7(2)loflthelConventionlaslcontainingltwoldevices
pointingltoldifferentlsolutions:li)lconformitylwithlthellgenerallprincipleslonliwhichlthelConvention
islbased,lwhichlservesitolexcludelthelhomewardltrend,landlii)lrulesloflprivatelinternationalllaw,
thatlseekslalsolutionlloutsidelthelConvention.lRegardinglthelsecondlpartlofithelarticlelorlthe
secondldevicelthereinllestablished,lthereldoeslnotlseemltolbelmuchlcontroversy,ldifferentlfromlthe
firstipart ! which,laslshalllbelfurtherldiscussed,lhaslbeenlinterpretedlinimorelthanlonelway.lAs
mentionedlabove,litthaslbeenllunderstoodlthatlrecourseltoldomesticllawslshouldlbelallastiresort,
solelylwhenltherelarelnollprincipleslunderlyinglthelConvention.IThellcontroversieslariselregarding
thelfirstlhalfloflthelprovision,lparticularlyltoldeterminelwhatlarelthelprincipleslonlwhichlthe
Conventionlisllbased.

Inlsummary,larticlel7(2)Iprescribeslthelpolicyltolfilllgapsland,linldoinglsoldescribeslthelboundary
betweenﬂtheUCISGUandUdomesticUlaw35.UTheDusel]ofﬂrules[loﬂ]privateﬂinternationall]law,[Ithus,Dshould
belthelsecondloption.[Thatlisltolsay,lArticlel7(2)lofICISGlrequireslcourtsltolrelylonlthelgeneral
principleslofithelConventionlbeforelapplyingldomesticllawlaslallastiresort *.IThislrulelis
appropriateltolthelrationalelunderlyinglthelConvention:lachieveluniformitylinlinternationallsales
transactions.lInladdition,litlhaslbeenlaffirmedlthatlthislarticle’slmainlvirtuelisltollavoidlany
prematurelrecourseltoldomesticllaws,lcreatinglanlautokufficient’ Isystemlwhichlobviouslylhaslino
aspirationloflgoverninglalllissueslthatimaylbelinvolvedlinlalsaleslcontract " JAtithelsameltime,lthe
generallprinciplelprovisionlcanlhavelthelnarrowleffectloflguardinglagainstltheluselofllocall(and
divergent)llegallconceptslofldomesticllawslinlconstruinglthelspecificlprovisionslandlthellbroader
effectloflauthorizingltribunalsltolcreatelnewlrulesinotldirectlylbasedlonltheltextuallprovisions,lbut
relyinglonlprinciples,lwhichlarelbroadlconcepts .

*|FrancolFerrari, supralnotel7,latl16401650andlFrancolFerrari, GenerallPrincipleslandlInternationallUniformlCommerciallLaw
Conventions:1AlStudyloflthel 1 9800ViennalSaleslConventionlandlthel 1 988IUNIDROITIConventions, 13IUNIFORM L. REV.1451,14560(1997).
PIGyulalEorsi, supralnotel29 Jatl2Bland24.

34U]osephﬂLookofsky, InlDubiolprolConventioneZISomel ThoughtslaboutlOptiOuts,IComputer Programslandl Preemptionlunderlthel 198 01Vienna
SalesiConventionl(CISG),013 DUKE J. COMP. & INT'L L. 263,02820(Summer,12003).

*IBrunolZeller, FouriCornersl-IThelMethodologylforlInterpretationlandlApplicationloflthel UNIConventionlonlContractsliforlthelInternational
SalelofiGoods, availablelat <http://cisg.law.pace.edu/cisg/biblio/4corners.htmI>I(lastlvisitedlFeb.126,12005).
3()[Ilnﬂthisﬂrespect,UseeﬂPhaneshﬂKoneru, supralnotell 18 latl115.

*IGertlBrandner, AdmissibilityloflAnalogylinlgaplfillinglunderlthelCISG, availablelat <http://www.cisg.law.pace.edu
cisg/biblio/brandner.htm>(lastlvisitedlAprill9,12005)(alsolconcludinglthatlArticlel 7(2)Ipreferslautonomouslgaplfillingllinlthelform
offirecourselltolgenerallprinciplesitolmakinglresortitolthellawlapplicablelbylvirtueloflithelrulesloflprivatelinternationalllawllandlstating

thatlautonomouslgaplfillinglpreservesltheladvantageslofluniformllaw.)

38[IMariaﬂdelUPilarﬂPerales[[Viscas'1llas, EllContratoldel CompraventallnternacionalldelMercanciasl(Convenciénldel Vienaldel 1980),010 (2001),
availableladi<http://www.cisg.law.pace.edu/cisg/biblio/perales 1107.htmI>(lastlvisitedlFeb.126,12005).

39[IPhaneshUKoneru, supralnotell18,latl1 16.I(makinglreferenceltolthelConvention’slpreamble).
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Asllalresult,[firstloflall,litlislimportantltolunderstandiwhatiwasimeantlbyltheldraftersloflthelCISG
whenltheylreferreditol“thelgenerallprinciplesloniwhichlilislbased”.JCommentators " Ipointloutlthat
thelCISGlifailsltolindicatelwhichlprovisionslcontainlthel“generallprinciples”lonlwhichlitlislbased.
AlthoughlthelConventionldoesinotlexpresslylstatelthelprinciples,llegallwriters* landlcourt
decisions Thavelinferredithemlfromltheltext.lIndeed,Idespitelthelfactithatlsomelofithelprinciples
arellexpresslylstatedlinlthelConvention,Imostlprinciplesimustlbelderivedlorlextractedlfromlits
specificlprovisions .

2. KeylDistinctionslforlthelComparisonlbetweenlCISGlandl[UNIDROITIPrinciples
2. 1.0DistinctionlbetweenlPrincipleslandlRules

Whenldiscussinglgaplfillinglwithlirecourseltolprinciples,litlislcrucialltollavoidiconfusionlbetweenlithe
notionsloflruleslandlprinciples* IOnceltheltwolconceptslareldistinguished,litlislpossibleltolclarify
thatlsomelgenerallruleslstatedlbothlinlthelCISGlandlinlthel[UNIDROITIPrincipleslarelofino
relevanceltolthellgaplfillinglstructureloflarticlel 7(2)loflthelConvention,landltolestablishiwhatlare
thelprinciplesltolfilllgaps.

ThelUNIDROITIPrinciplesthavellalstructurelsimilarltolthelAmericanlRestatementloflContracts;
theylcontainlbothlbasiclruleslandllegallprinciplesiformulatedlasiblacklletterllaw’ .[Therefore,lone
mustInotelthat,lalbeitlthelnameloflthelinstrumentlrefersitolthelwordl“principles” Imanyloflits
provisionslarelsimplylrules.IMoreover,litlislcriticalltolunderstandlthisldistinctionllinlorderlto
correctlyldeterminelthelprincipleslithatlunderlielthelCISG.

0 See,lforlexample,lAlejandroIM.IGarro, supra notelll5,latl1156;[PhaneshlKoneru, supralnotel18,latl1 16;/RobertlA.IHillman, supra
notel23.

“ See,Jlamonglothers,JFrancolFerrari, supra notell7,latl168017 7;1UlrichiMagnus, GenerallPrinciplesloflUNBaleslLaw,lavailablelat
<http://www.cisg.law.pace.edu/cisg/biblio/magnus.html>I(lastlvisitedMarchil6,12005);]HenryiMather, supralnotel10,latl1570158.
2 See, amongllothers,JRheinlandIVersicherungenlv.lAtlarex]S.r.l, Tribunale [DistriclCourt] dil Vigevano,lItaly,1120Julyi2000,ICaselNumber
405, ltranslationltolEnglish availablelati<http://cisgw3.law.pace.edu/cases/000712i3.htmll(lastlvisitedIMar.120,12005)>;]AllPalazzolS.r.1.
v.IBernardaudlS.A., Tribunale [DistrictlCourt] dilRimini,[ltaly,126]Novemberl12002,013095, availablelat
<http://cisgw3.law.pace.edu/cases/021126i3.htmI>I(lastlvisited]Apr.19,12005);IScatolificiolLalPerlalS.n.c.IdilAldrigolStefanolelGiuliano
v.IMartinlFrischdienstiGmbH, Tribunale [DistrictiCourt] dilPadova,Italy, 3 10Marchl2004,ICaselnumberl40466,ltranslationltolEnglish
availablelat <http://cisg3.law.pac.edu/cisg/wais/db/cases2/040331i3.html>I(lastlvisitedlJan 113,12005)I(alllmentioningdlthelidentification
oflthelgenerallprinciplelregardinglthelallocationloflthelburdenloflproof)]IBVIBAIGRIv.IASIC.B., RechtbanklvanlKoophandell[ District
Court] Veurne,Belgium,1250Aprill2001, availablelat <http://www.cisg.law.pace.edu/cisg/wais/db/cases2/010425b1.htmI>(lastlvisited
Aprill12,02005);0Landgericht [DistrictlCourt] Stendal,1Germany,l1200ctoberl2000, availablelat
<http://www.cisg.law.pace.edu/cisg/wais/db/cases2/001012¢1.htmI>I(lastlvisitedIAprill12,12005)I(bothlstatinglthatlthelprinciple
oflpartylautonomyllunderliesithelConvention);]ConservasiLalCostefialS.A.ldelC.V.Iv.ILaninISanlLuisIS.A.l&IAgroindustriallSanta
AdelalS.A., CompromexllIComisiénlparallalProteccionldellComerciol ExteriorldelMéxicol[MexicanlCommissionlforlthelProtectionlof
Foreign[Trade],IMexico,1291Aprill1996, availablellat < http://cisgw3.law.pace.edu/cases/960429m 1.htmI>(lastlvisitedMayl2,12005)
(mentioninglthelprinciplelofliformality);]SO.IM.IAGRIls.a.sldilArdinalAlessandrol&IC.Iv.IErzeugerorganisationIMarchfeldgemiise
GmbHI&ICo0.IKG, Tribunale [DistrictlCourt] dilPadova,lltaly,1250Februaryl2004,040552, availablelat
<http://cisgw3.law.pace.edu/cisg/wais/db/cases2/040225i3.htmI>I(lastlvisitedlJan.013,12005)(mentioninglvariouslprinciples).
FrancolFerrari, supra notell24,latl2220226.
*IForlalcompleteldiscussionlandldescriptionloflevolutionlofitheoriesldistinguishinglruleslandlprinciples, seelHumbertolAvila, A
DistingdolentrelPrincipioslelRegraslelalRedefinicdoldol DeverldelProporcionalidade, REVISTA DIALOGO JURIDICO V. 1,IN. 40(Julyl2001)
availablelatl<http://www.direitopublico.com.br/pdf 4/DIALOGOJURIDICON4JULHORO0IMHUMBERTOIAVILA.pdf>I(last
visitedlAprill16,012005).

45[IKlausUPeterDBerger, ThelLexiMercatorialDoctrinellandlthelUNIDROITIPrinciplesloflinternationall CommerciallContracts,128 LAW &
POL’Y INT'L BUS. 943,19460(Summer,11997).
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RonaldlDworkinlhaslestablishedlsomelguidelinesltoldifferentiateliruleslandlprinciples./Helcallsl“a
principlelalstandardlthatlisltolbelobserved,Inotlbecauselitiwillladvancelorlsecurellanleconomic,
politicalJotlsociallsituationldeemedldesirable,Ibutlbecauselitlislalrequirementlofljusticelorlfairness
orlsomellotherldimensionlofimorality”**.IFurthermore,lstatinglthatltheldifferencellisllogic,lhe
clarifieslthatlbothloflthem[“pointltolparticularldecisionslaboutllegallobligationlinlparticular
circumstances,lbutltheyldifferlinlthelcharacterllofltheldirectionltheylgive”;lindeed,l“[r]Julesllare
applicablelinlanlalllorlnothinglfashion”:0“(i]flthelfactslallrulelstipulateslarelgiven,ithenleitherlthe
rulelislvalid,linlwhichlcaselthelanswerlitlsupplieslmustlbellaccepted,lotlitlisinot,linlwhichlcasellit
contributeslnothingltoltheldecision.”"

Whilelprincipleslcanlbelinlsomelwaylconflicting,Ibutlwithldifferentlvalueslattachedltolthem,lthe
ruleslcannotlbelcontradictinglandlappliedltolalsamelsituation./LuislAfonsolHeck ™ linlstatinglthat
thelruleslareldefinitivel(absolute)lcommands,lexplainsithatlalconflictlbetweenlruleslcouldibellsolved
inltwoldifferentlmanners:[(i)Ibylcreatinglanlexceptionlinlonelofithelrulesithatlwillleliminatelthe
conflict,lotl(ii)Ibyldeclaringloneloflthelruleslinvalid.

“Allgenerallprinciplelstandslatlalhigherllevelloflabstractionlthanlalrule,lorlmightlbelsaidlto
underpinlmorelthanlonelsuchlrule” * Nnlthislsense,JohnlFelemegasihasimentionedlsomelruleslin
thelCISGlthat,lalthoughlreferreditolasIprinciples,Ishouldinotlbeltreatedlasisuch . [Helreferslto(a)
Thelprinciplelthatlwidelylknownlandllargelylobservedlusagesimustlbeltakenlintollaccount;i(b)IThe
principlelthat,liflalpartylfailsitolpaylthelpricelorlanylotherlsumlthatlislinlarrears,lthelotherlpartylis
entitledltollinterestlonlit;l(c)IThelprinciplelthat,lunlesslotherwiselexpresslylprovidedl(inlPartlI [1lof
thelCISG),lanylnoticelotlotherlkindloflcommunicationlmadelorlgivenlafterlthelconclusionloflithe
contractlbecomesleffectivellonldispatchl(articlel27);landl(d)IThelprinciplelthatlthelagreement
betweenllpartieslisinotlsubjectlitolanylformallrequirement.lRegardinglthellastllissue,litlseemslthat,
contraryltolthelcommentator’slview,lalprincipleloflinformalitylcanlbelderivedlfromlthe
Convention’slprovisions.

2.2 IUNIDROITIPrincipleslandlCISG:[differenceslinlsphereloflapplication,Inaturellandltime

BeforelestablishinglsimilaritieslandlconflictslbetweenlithelUNIDROITIPrincipleslandlthelCISG
Principles,itlisinecessarylitolcomparelthelinstrumentslithemselves.

2.2.1.IDifferencellinlspherelloflapplication

BothlthelConventionlandlthelUNIDROITIPrinciplesldeallwithlinternationallcontracts.]The
internationalityloflcontractslunderlthelCISGlisldefinedlinlaccordanceltollalsubjectivelcriterion,
dependinglonlthelpartieslhavingltheirlplacesloflbusinessl(orlhabituallresidences)linldifferent

*IRonaldiDworkin, ThelModellofIRules,1350U. CHI. L. REV. 14, 23 (196701968).
47
Id,latl25.
*ILuisIAfonsolHeck, OIModeloldasIRegraslelolModeloldosIPrincipiosinalColisaoldelDireitosiFundamentais,}78 IIREVISTAIDOS TRIBUNAIS
71, 75 (Novemberl2000).
4(')U]0hnl]Felemegas, ThelUnitedINationslConventionllonlContractslforlthelInternationallSalelofiGoods:1Articlel ZlandlUniformllInterpretation,
availableladi<http://cisg.law.pace.edu/cisg/biblio/felemegas.htmI>(lastlvisitedlFeb.126,12005).
B Id.I(citinglseverallauthors).
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contractinglStates’ .[The]lUNIDROITIPrinciples,linlcontrast,ldolnotlprescribeltheirlownlruleslto
fulfilllthelinternationalitylrequirement ".IFrancolFerrarilarguesithatlthisllacklofldefinitionldoeslnot
matter,ldueltolthelfactlthatlthelUNIDROITIPrincipleslapplicationlislconditionedltolthelparties’
adoptinglit,lsincelitldoesinotlhavelalbindinglcharacter .

Inladdition,lamonglcontractsldeemedlinternational,lthelfirstlsubstantialldifferencellbetweenlthe
CISGlandlthelUNIDROITIPrincipleslrefersltoltheir substantivelsphereloflapplication.lAslthe
Convention’slnamelalreadylstates,litslapplicabilitylisllimitedlsolelyltolthelsaleloflgoodsl(under
Articlell 54)Dandl]similarl]contractsl](underl]articlel]?) (1 )55).HOncheDotherUhand,UtheDUNIDROIT
Principleslincludelnotlonlylsalesloflgoods,Ibutlanylkindloflinternationallcommerciallcontracts.
Here,lalso,lthelUNIDROITIPrinciplesldolnotlfurnishlanylguidancelinldetermininglwhat
constituteslalcommerciallcontract ’ [Regardinglthislomission,FrancolFerrarilalsolarguesithatl“as
longlaslthelUNIDROITIPrincipleslarelnotlbinding,ltheirldirectlapplicabilitylbylvirtueloflparty
autonomylpreventslanlexactldefinitionlfromlbecominglirelevant””".

Furthermore Jregardingllconsumerlcontracts,lthelCISGlsetslforthlinllarticlel2(a)lthatlit]“doesnot
applyltolsaleslofigoodsliboughtlforlpersonal,ifamilylorlhouseholdluse,lunlessithelseller,latlanyltime
beforelorlatlthelconclusionloflthellcontract,Ineitherlknewlorloughtltolhavelknownlthatlthellgoods
werelboughtlforlanylsuchlluse”.[SincelthelCISGlonlylexcludeslconsumerlcontracts,]“thel CISGlis
alsolapplicablelwherelthelgoodsiwerelboughtiforlprofessionalluse”*.

2.2.2 [IDifferencellinlnature

Additionally,ltherelislalgreatldifferencelinlthelnaturelofitheseltwolsetsloflrules./Whilelthe
UNIDROITIPrinciplesldolnoticonstitutellaw,lthelConventionlislapplicablellawlforlcontractsland

issuesiwithinlthelscopeloflthel CISGlwherelthelpartieslhavelnotloptediout™ . [ThelUNIDROIT
Principleslhavelbeenlconsidered,laslitlwaslsuggestedlinltheirlIntroduction,lanlinternational

51[lFramcoDFerrari, ThelCISG’sISpherelloflApplication:1Articlesl 113landl 10, inlDRAFT UNCITRAL DIGESTIAND BEYOND: CASES,
ANALYSISIAND UNRESOLVED ISSUESIINITHE U.N. SALES CONVENTION 21, 240(FrancolFerrariletlal.leds.,IMunich,[Sellier]2004)
(citinglcourtldecisionslthatlstatelthislcriterion). Seelarticlell.1(a)landl10(b)loflthelCISG.

52UFlrancoﬂFerralri, DefininglthelSphereloflApplicationloflthel 19941“UNIDROITIPrincipleslofilnternationallCommerciall Contracts”,J69ITUL.
L. REV. 1225, 1236 (199401995) (citinglGeorgesIR.IDelaumelforllaldiscussionlinlgenerallonlhowltoldeterminelwhatlislan
internationallcontract).

% 1d. [atl1236(statinglthatl“iflthelUNIDROITIPrincipleslhadlbindinglcharacter, litwouldlbelnecessaryltoldefinelthelconceptlof
internationallcontractlinlorderlbothltoldefineltheirlsphereloflapplicationlandlitolpromoteluniformitylinltheirlapplication”).
*“ThislConventionlappliesitolcontractslof saleloflgoodsIbetweenlpartiesiwhoselplacesloflbusinesslarelinldifferentiStates:

whenlthelStateslarelContractinglStates;lor

whenlthelrulesloflprivatelinternationalllawlleadltolthelapplicationloflthellawlloflalContractinglState.”
“I“Contractslforlthelsupplyloflgoodsltolbelmanufacturedlorlproducediareltolbelconsideredisaleslunlessithelpartylwholorderslthe
goodslundertakesltolsupplylalsubstantiallpartlofithelmaterialsinecessarylforlsuchlmanufacturelorlproduction”.

* 1d. Jatl1237.

T 1d Jatl1237.

)FrancolFerrari, supralnotel51 Jatl84l(statinglthatlalcontractldoesinotineedltolbelconcludediforleitherlcommerciallorlindustrial
purposeslinlorderltolbelgovernedibylthelCISG).

5()UHarryUM.DFlechtner, ThelCISGlImpactlonlInternationallUnificationlEfforts:IthelUNIDROITIPrincipleslofilnternationall Commercial
ContractslandlthelPrinciplesloflEuropeanlContractlLaw, in Thell980IUniformlSaleslLaw:101dlIssuesRevisitedlinlthelLightloflRecent
Experiencesl169,11940(FrancolFerrariled.,IMilan,|GiuffréelEditore,12003).
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restatementloflgenerallprinciplesloflcontractllaw./Dueltolthelfactlthatlthisltextldoeslnotlcarrylthe
legallforceloflanlinternationalltreaty,litslapplicationlisinotimandatorylinlanylnation I ThelCISG,
inllcontrast,llislbindingllawliflalllitslapplicabilitylrequirementslarelmet.

2.2.3.[Differencellinltime

Also litlislpertinentltolmentionlthelpointlinltimelinlwhichltheldocumentsiwereldraftedland
enacted.[ThelCISGlwentlintoleffectlonlJanuaryl1,11 988°' Iwhilelthelfirstlversionloflthe
UNIDROITIPrinciplesiwaslpromulgatedlonlylinl1994.1AslthelUNIDROITIPrinciplesiwere
elaboratedlafterlthelCISG,llitlislobviouslthatlthellatterldidinotimakelreferenceltolthelformer
regardingligaplfilinglorlanylotherlissue.

Amonglotherlcodificationslandlcompilations,lthel CISGlwaslonelloflthellsourcesloflinspirationlto
thelUNIDROITIPrinciples,ldueltolthelfactlthatlthelformerlwaslrecentlylenactedlatltheltimelthe
latterfwasldrafted ™.

Despitelthelaforementionedldiverginglpoints,Ithislpaperlintendsltolcomparelthelprinciplesland
analyzelthelpossibilityloflapplyinglthelUNIDROITIPrinciplesltolfilICISGlgaps.IScottiSlater* Thas
claimedlthatltheselwouldlbelreasonslforlalcourtltol“justifiablylrefuseltolapplylthelPrincipleslasla
gaplfillinglaid”.ITheseldifferences,lhowever,ldolnotlbylthemselveslprecludeltheluseloflthe
UNIDROITIPrinciplesltolfilllICISGligaps.IWhetherllorlnotlthislislpossiblelirequireslalcomparative
analysisloflthelprincipleslunderlyinglbothlinstruments,lwhichlshalllbelendeavoredlinlthelnextlpart
oflthelpaper.

8ScottID ISlater, OvercomelbylHardship:IThellnapplicabilitylofithel UNIDROITIPrinciples THardshiplProvisionsltol CISG, 12 FLA. J.INT'L
L. 231,02390(Summer,11998).

' TheldraftlwaslsubmitteditolalDiplomaticlConferencelheldlinlViennalinl1980;lafterlnecessarylratificationslpursuantltolarticlel99,
thelCISGlenteredlintolforcelinlJanuaryl1,11998.

62UMichaelﬂ]oachimDBonell, ThelUNIDROITIPrincipleslofllnternationallCommerciall ContractsIWhylWhatlIHow?, 69ITUL. L. REV. 1121,
1129 (199401995).

“IScottID.[Slater, supralnotel60,latl245.
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III. UNIDROITIPRINCIPLESIANDIGAPIFILLINGIINITHEICISG

Aslmanylcommentators’Tandlcourtldecisions” Thavelidentifiedlthelprinciplesiunderlyinglthe
CISG,lwelshalllmentionlsomeloflthem.IThislpaperlwill,Ifirst,lanalyzelthelprincipleslithe
Conventionlshareslinlcommonlwithlithe]UNIDROITIPrinciplesland,lsecond,lthellprincipleslthat
mightlcontradictiwithleachlother.

1. Commonl[Principles

1.1.0PrincipleloflGoodlFaith

ThelUNIDROITIPrincipleslexplicitlylprovidelthat]“eachlpartylmustlactlinlaccordancelwithlgood
faithlandlfairldealinglinlinternationalltrade”* JInladdition,linlsupplyinglanlomittedterm, litlislset
forthlthat,Jamonglotherlfactors,lgoodlfaithlandifairldealinglshouldlbelconsideredlinldetermining
thelappropriatelterm®’.IFurthermore,IBonellllistslalnumberlofiprovisionslwhichlconstitutela
directlorlindirectlapplicationloflthelprinciplelofigoodlfaithlandifairldealing™.

Paull].IPowers’ Idemonstratesithatitherelislalcontrastlinlthelconceptlofigoodifaithlinlcivilllawland
commonllaw.lAccordingltolhisllexplanation,l“civilllawlstatesltendltollusellalmorelexpansive
approachltolthelgoodlfaithlobligation,lapplyinglititolbothlcontractlformationlandlperformance”,
whilel“commonllawlstateslpreferlal[narrower]lgoodlfaithldutylapplicableltolcontractlperformance”.
Furthermore,ltheldifferentlapproacheslaroundlthelglobelledltoldebatelregardingltheldraftingloflithe
goodlfaithlprovisionlinlthelConvention.lInlthelend,lalworkinglgrouplwaslformedlandlitlproposed
alcompromisellarticlellwhichlprotectedlthelCISG’sllinternationallcharacterllwhilelpromoting
uniformitylandlgoodlfaith".

5 See, supralnotel41.

% See, supralnotel42.

“UArticlel1.7(1).

1A rticlel4.8(2)(c).

68UMichaelﬂ]oachimﬂBonell, ThelUNIDROITUPrincipleslinl Practicel-ICaselawllandlBibliographylonlthel PrinciplesloflCommerciallContracts
58landl6 1l(TransnationallPublishers,lInc.12002).
NArticlesi2.1.4(2)(b),12.1.15,12.1.16,]2.1.18,12.1.20,13.5,03.8,03.10,04.1(2),14.6,04.8,05.1.2,05.1.3,06.1.3,06.1.5,06.1.16(2),06.1.1(1),
6.2.3(3)(4),07.1.2,07.1.6,07.17,07.2.2(b)(c),07.4.80andl7.4.13.

70UPaulﬂ].UPowers, DefininglthelUndefinable:1GoodlFaithlandlthelUnitedINations]ConventionlonlthelContractsliforlithelInternationallSalelof
Goods, 118 ]. L. & CoM. 333,133513420(Spring, 1999).

" 1d. Jat1343.
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Indeed,lthelgoodlfaithliprinciplelhaslbeenlirecognizedlaslonelloflthelprincipleslexpresslylsetliforthlby
thelConvention'".JHowever,ltherelhaslbeenldoctrinalldiscussionlregardinglthelreachlofltheleood
faithIprinciplelinlthelCISG” [ThelCISGldoesInotlcontainlanlexpressiprovisionlthatlthelparties
shouldldeallwithleachlotherlinlaccordancelwithlthelprinciplelofleoodifaith™ [Therefore,lthellissue
raisedlislwhetherlthelprincipleloflgoodlfaithlislonlylapplicableltolthelinterpretationloflithe
Conventionlorltoltheldealingsloflithelpartieslandltheirlrightslandlobligations.

Bonell” lonelofltheldraftersloflthelUNIDROITIPrinciples,lstatesithatlbothlinstrumentsldepart
fromleachlotherlregardinglthislprinciple,ldueltolthelfactithatl“thelPrincipleslimposeluponlthe
partieslaldutyltollactlinlgoodlfaithlthroughoutlthellifeloflthelcontract,lincludinglthelnegotiation
process,lwhilellthelCISG,llinlcontrast,lexpresslylrefersltolgoodlfaithlonlylinlthelcontextlandlforlthe
purposeloflthelinterpretationloflthelConventionlasisuch” [ProfessorfHonnold ™ forlinstance,lin
thelsamellineloflthoughtloflProfessoriBonell’slinterpretation,largueslithatligoodlifaithlinlthelCISG
actslonlylaslallprinciplelforlthelinterpretationloflthelConventionlitself.

Nonetheless,llitlseemslcorrectlitoldeclarelthatliflwelhaveltolapplylArticlel7lwithinlthelcontextloflthe
CISG,lgoodlfaithlwouldlhaveltolbelconsideredlalgenerallprinciplelonlwhichlthelConventionlis
based”".Inlfact,lthelSecretariatiCommentaryltolthelCISGlstateslthat]“therelarelnumerous
applicationslofithislprinciplelinlthelparticularlprovisionslofithelConvention” ™ [supportinglthis
argument.

Inlthislsamelsense,[UlrichiMagnus’ IconcludeslhisleditoriallremarkslonlArticlel7lstatinglthatlthe
differenceslinlwordingloflbothltextsldolnotlmatterlinlessence.lInlfact,ltolreachlithislconclusion,lthe
commentatorimakeslanlexcellentlanalysisloflthellcontentslofithelgoodlfaithlprinciple,lcomparing

72[l]ohnﬂFelemegas, ThelUnitedINationslConventionlonlContractslforllthelInternationallSaleloflGoods:[Articlel 7landlUniformlInterpretation,
availablelatl<http://cisg.law.pace.edu/cisg/biblio/felemegas.html>I(lastlvisited]Feb.126,12005)landlFrancolFerrari, supra notel24,
atl2230(bothlcitinglAudit,JEnderleinl&MaskowlandIRolflHerberl&IBeatelCzerwenka).

D See, amonglothers,IBrunolZeller, ThelUNIConventionlonlContractslforlthellnternationallSalelofiGoodsl(CISG)I-IAILeaplForward
TowardsiUnifiedlInternationallSaleslLaws,112 PACE INT'L L. REV. 79,192 etllseq.0(Spring,12000);]UlrichIMagnus, RemarkslonlGoodlFaith,
1, availablelatl<http://www.cisg.law.pace.edu/cisg/principles/uni7.html#um>(lastlvisitedIFeb.126,12005);1Paull] .IPowers, supralnote
70,lat 3420353.

74U]0hnUFe1emegas, ComparativelEditoriallRemarkslonlthelConceptloflGoodlFaithlinlthe] CISGlandlthelIPECL,113 PACE INT'L L. REV. 399,
40004010(Fall,12001).

PIMichaellJoachim(Bonell, ThelUNIDROITIPrinciplesloflinternationall CommerciallContractslandlCISGI-1AlternativesloflComplementary
Instruments?,]1TUNIFORM L. REV.026,1300310(1996).

76U]0hnﬂ0.UH0nnold,DUniformﬂLawﬂforUInternationalDSalesUunderﬂtheﬂ 19800UnitedINationslConvention14601470(2dled.01991).
"IBrunolZeller, supralnotel73,latl93.

™ SecretariatlCommentaryllonlArticlel70oflthel19781Draft], UnitedINationsIConferencelon]ContractslforlthelnternationallSalelofiGoods,
OFFICIAL RECORDS: DOCUMENTSIOFITHE CONFERENCEIAND SUMMARY RECORDSIOFITHE PLENARY MEETINGSIANDIOFITHE
MEETINGSIOFITHE MAIN COMMITTEES (VIENNA, 10 MARCH - 11 APRIL 1980) 17018,0(1981), availablelat
<http://www.cisg.law.pace.edu/cisg/text/secomm/secomml07.html>I(lastlvisitedlApr.0117,12005)(citinglvariouslprovisionsloflthe
Convention).

79UUlrichﬂMagnus, supralnotel73,lat]5. See alsolUIrichiMagnus, RemarkslonlGoodllFaith:IThelUnitedINationslConventionlonlContractsldo
thellInternationallSaleloflGoodslandlthellnternationalllnstitutelforlthelUnificationloflPrivatel Law,[PrinciplesloflInternationall Commercial
Contracts,]10 PACE INT'L L. REV. 890(Summer(1998).
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thelUNIDROITIPrincipleslandlthelCISGlinlthelfollowingldifferentlaspects:I(i)ithelinternational
goodlifaith™;(ii)ithelobjectlofleoodifaith™ landl(iii)lthelspecifidleoodifaithlrules ™.

InlfavorlofiMagnus TIposition,IBrunolZeller" Istateslthatigoodlfaithlappliesitolthelparties Trightsland
obligationslbesideslbeinglapplicableltolthelinterpretationlofithelConvention.lInladdition,lcase
law"*Thaslalsoldemonstratedlcourts lacknowledgmentlofleoodifaithlaslalgenerallprinciple.[Peter
Schlechtriem®Talsolarguesithatlthelgoodfaithimentionedlinlthel CISGlshouldlamountitolalgeneral
principle.Moreover,lsomelscholarlylwritings*ThavelcitedlmanylofithelConvention’slprovisions
fromlwhichlthelgoodlfaithlprinciplelcanlbelinferred.

Inlfact,ltherelarelvariouslprovisionslinlthelCISGlfromlwhichlonelcanlinferlthelprincipleloflgood
faith.IForlinstance,Inoticellisltolbelmadelbylmeanslappropriatelinlthelcircumstances’,Isellerlmust
arrangeﬂappropriateﬂmeansﬂofﬂtransportationﬂforﬂcarriageﬂofﬂtbeUgoodsSS,Ubuyerﬂmustﬂexamineﬂthe
goodsllaslpracticablelinlthelcircumstances” Iseller’sldutyltoldiscloselthelrisklofllosslofithelgoods ™,
dutyltolmitigatellosses’ ,Idutyltolgivelnoticeloflanylimpedimentitolperformithelagreement .

Inlsum,laccordingltolalmajorityloflthelcommentators,litlcouldibelaffirmedithatlthelprinciplelof
goodlifaithlunderlieslbothlinstruments.lItlisltruelthatlaslitlislexpresslylmentionedlsolelylaslalmeans
tolinterpretationlinlthelCISG,litlmightinotlhavelaslmuchlstrengthlaslthislprinciplelusuallylis
conferredlinlotherlinstruments,lsuchlaslthelUNIDROITIPrinciples.IHowever,lasldemonstrated
above [litlislclearlithatlthellgoodlfaithlprinciplelunderlieslmanylprovisionsloflithelCISG,landlhence
itlshouldlbelusedlaslalprincipleltolfilllgaps.

% 1d [(statingthatlinlbothltexts)“itlislclearlthatinolspecificnationallgoodfaithlconcepticanibelappliedibutlonlylonelwhichlfitslfor
internationalltradelrelations”)

*! Id [(statinglthatlevenlthoughlthelobjectloflgoodlfaithlisllesslclearlinlthelCISG Jthel“Conventionlalsolintendsltolsecurelthati(sales)
contractslbetweenlpartieslfromldifferentlcountrieslarelgovernedibylthelgoodlfaithlprinciple”)(footnotelomitted).

8 Id (statinglthatl“bothiithel CISGlandlthelPrinciplesliprovidelforlalnumberlofiruleslspecifyingiwhatlgoodlfaithlisldesignedltolmean
inlcertainlsituations”landlcitinglexamples)

SIBrunolZeller, supralnotel35.
**IForlinstance:[Filanto,0S.p.A.lv.IChilewichlIntern.ICorp.,0789IF.Supp.01229,0(S.D.N.Y.11992), availablelat
<http://cisgw3.law.pace.edu/cases/920414ul.html>I(lastlvisitedlApr.012,012005);1DulcesILuisi,IS.A.0de]C.V.Iv.[ISeoullInternational

Co.[Ltd.lylSeoulialConfectionerylCo.,JCompromexIIComisiénlparallalProteccionldellComerciolExteriorldelMéxicol[Mexican

CommissionlforlthelProtectionloflForeignlTrade],IMexico,l1300Novemberl1998, availablelat
<http://cisgw3.law.pace.edu/cases/981130m 1.htmI>I(lastlvisitedlAprill3,12005);1BudapestlarbitrationliproceedinglVbi94 1241(1995)
availablelati<http://cisg3.law.pace.edu/cases/951117h 1.htmlI>(lastlvisitedlAprill3,12005);ISARLIBRIIProduction"Bonaventure"
v.[SociétélPanlAfricanlExport, Courld’Appell[AppeallCourt] Grenoble,lFrance,l220Februaryl1995, availablelat
<http://cisgw3.law.pace.edu/cases/950222f1.htmI>(lastlvisitedlAprill3,012005).IForlanlanalysislofitheselcases,lseelBrunolZeller,
supralnotel35.

85[IPeterUSchlechtriem,UCommentaryﬂonﬂtheUUNUConventionﬂonﬂtheﬂlnternationalDSaleﬂofﬂGoodsD(CISG)% 1(GeoffreylThomas
trans.,UClarendonUPressUZ“dﬂedﬂ1998).

$IBrunolZeller, supralnotel350(citinglarticlesl29(2),038,039,1400and149(2));lJudithiMartinsICosta, OslPrincipioslInformadoresldo
ContratoldelCompralel VendalInternacionallnal ConvencdoldelVienalldel 1980, availablellat <http://www.uff.br/cisgbrasil/costa.html>I(last
visitedlAprill16,12005)(citinglarticlesi2 7,032(1),0(2)landl(3),035(1),(2)landl(3),136(1)landl(2),138(1),0146(1),154,062,068,07 70andl79).
“TArticlel27.

*Articlel32(2).

“lIArticlel38(1).

“TArticlel68.

*IArticlel77.

92[IArticleU?‘?(‘\-).
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1.2 IFavorlContractus

FavorlcontractusllislanotherlbasiclidealunderlyinglthelUNIDROITUPrinciples,linlaccordancelwith
Bonell” Iwholpointsloutlsomelofithelprovisionslinspiredlbylthislprinciple *.[Similarly,lthe] CISG
“aimslatlpreservinglthelparties lcommitmentsllandlatifavoringlthellperformancelofitheirlagreement,
thuslrelyinglonlalgenerallprinciplelof favorlcontractus™.

Thus,litlislaccurateltolsuggestlthatlbothlinstrumentsl“sharelthelsamelpolicyloflpreservinglthe
enforceabilitylofithelcontractliflatlalllfeasible””*.1“Thislcommonlgoallisireflectedlbylofferinglthe
breachinglpartylthelpossibilityltollcure,lrequiringlthelnonbreachinglpartyltolprovidelanladditional
periodlforlperformance,land,Imostlimportantly,Ibylallowinglthelterminationloflthelcontractlonly
whenlthelbreachlorlnonperformancelqualifieslasl‘ fundamental””".

1.3.IMitigationlPrinciple

ThelprinciplelofimitigationlcanlbelextractedlfromlthelConvention’slprovisions,laccordinglto
whichl“partieslmustlitakelreasonablellmeasuresitollimitldamageslresultinglfromlthelbreachloflithe
contract””” [Therelhavelalsolbeenlcourtldecisionslregardinglthislissue . Thislprinciplelislalso
presentlinlthelUNIDROITIPrinciples,laccordingltolitslarticlel7.4.8,lwhichlrequireslthellpartieslto
mitigatelithelharmlresultingltolithemlfromlthelbreachloflcontract./Thelmitigationlprinciple,lhence,
seemslitolcoincidelinlbothlinstruments.

1.4.0PrinciplellofiReasonableness
ThelprinciplelofireasonablenesslcanlbellinferredifromlthelConvention’slprovisions ' .JJudith

MartinsICostalenumeratesivariouslruleslofithelConventionlwhichlderivelfromlthislprinciple .JIn
thelsamelsense,lthelUNIDROITIPrincipleslalsolsetlforthlsomelrulesithatlembedlthislprinciple,

93[IMichaelﬂ]oachimUBonell, supralnotel62,latl1137.
*Articles]2.1,02.11,02.12,02.14,02.22,13.2,03.3,06.2.10t006.2.3,07.3.10t0l7.3.6landl7.1.4.

“IMarcolTorsello, RemedieslforlBreachlofiContractlunderithel 1 9801ConventionlonlContractslforlthellnternationallSaleloflGoods)(CISG),lin
QuO VADIS CISG? CELEBRATINGITHE 25™ ANNIVERSARYIOFITHE UNITED NATIONS CONVENTIONION CONTRACTSIFORITHE
INTERNATIONAL SALEIOF GOODS 43, 55 (FrancolFerrariled,IMunich,ISellier]2005)I(statinglthatl“thelConventionldoeslthislby
enhancinglspontaneouslcurelofldefectivelperformancelbylthelpartylinlbreach,lbutlitlalsoldoeslthislbylfavoringljudiciallclaims
leadingltolthelsamelresultloverlclaimslforlthelavoidanceloflthelcontract,lwhichlseemltolbelrelegateditolthelrolelof extremalratio
remedies”);lFrancolFerrari, supralnotel24,latl225;1UlrichiMagnus, supralnotel4 1;]1GertlBrandner, supra notel37.
9()UAlejandroUM.UGarro, supralnotel15,latl1185.

" 1d. atl1185.

*)FrancolFerrari, supralnotel24,latl2 2 5(referringltolarticlel7 7landlcitinglAuditlandIFrignanilforlsimilarlaffirmations);lFranco
Ferrari, supra notel7,latl175.

% See,Iforlexample,1SO.IM.IAGRIls.a.sldilArdinalAlessandrol&IC.v.JErzeugerorganisationIMarchfel dgemisel GmbHI&ICoJKG,
Tribunalel[DistrictlCourt] dilPadova,lltaly,1250Februaryl2004,040552, availablelatl<http://cisgw3.law.pace.edu/cisg
wais/db/cases2/040225i3.htmI>I(lastlvisitedlJan.013,02005);[FCFIS.A.lv.IAdriafillCommercialelS.r.l.,]Bundesgerichtl[Supreme
Court],ISwitzerland,l150September12000, availablelat http://cisgw3.law.pace.edu/cases/000915s2.htmli(lastlvisitediMayl2,12005).
"JFrancollFerrari, supralnotel24,latl225;FrancolFerrari, supra notel7,latl174;0UlrichIMagnus, supra notel4 1;JJudithiMartinsiCosta,
suprallnotell86.

""ArticlesI8I(1),(2)landl(3),035(1),138(3),139(1),143(1),046(3),148(1)land((2),149(2)(a),060(a),165(1),179(1).
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suchﬂasﬂreasonableﬂusages102,Ureasonablenessl]inﬂrevocationﬂof[loffers103,Ureasonableﬂtime[|of
acceptance ' Jandlreasonablenesslinlsupplyinglomittediterms ' .[Thelprincipleloflreasonableness
seemsltolbelcommonlinlbothlthelUNIDROITIPrincipleslandlthelConvention,lwithoutlany
differenceslorllimitations.

2. DifferentlPrinciples

2. 1.0PrinciplellofiPartylAutonomy

"% DThislprinciple

ThelprincipleloflpartylautonomylisloneloflthellprincipleslunderlyinglthelCISG
seemsltolbelimplicitlinlsomeloflthelConvention’slprovisions,lsuchllaslthelarticlelthatlallowslparties
tolexcludelapplicationloflthelConventionlitselflorlderogatelsomeloflitslprovisions  landlthellarticle
thatlallowslpartiesltolbindlthemselvesltolanylusageslorlpracticesltheylhavelestablishedlinltheir
transactions  .JItlisInecessaryltolmentionlthatlwhilelthelpartiesihavelautonomyltolregulateltheir
relationship,ltherelarelsomellimitationsithatlshouldibelobserved " Jsuchlaslalreservationlasitolform

requirementsl(articlel12).

Onéloflthelmostlfundamentallgenerallprincipleslstatedibylthe [UNIDROITIPrincipleslislfreedom
oflcontract''*Jaccordingltolwhichlpartieslarelfreeltolenterlintolalcontractlandltoldeterminelits
content' ' landImaylexcludelthelapplicationlofithelPrincipleslorivaryltheirleffect' *.[Similarltolthe
CISG,lthelUNIDROITIPrincipleslalsolhavelsomelmandatoryllprovisionslwhichlitlexpressly
providesithatlcannotlbelderogated lifithelpartiesladoptithelPrincipleslinltheirlagreement' .IFor
instance,lgoodlfaithlandlfairldealing,laslsetlforthlinlarticlel1.7,lcannotibellexcludedlbylthelparties.

Articlel1.8(2).

lArticlel2.4(2)(b).

A rticlel2.7.

"ClArticlel4.8(2)(d).

1 FrancolFerrari, supra notel7,latl172;IFrancolFerrari, supralnotel24,latl223;]FrancolFerrari, CISGIRuleslonl ExclusionlandlDerogation:
Anrticlel6,linlDRAFT UNCITRAL DIGESTIAND BEYOND: CASES, ANALYSISIAND UNRESOLVED ISSUESIINITHE U.N. SALES
CONVENTION 114, 1160(FrancolFerrariletlal.leds.,]Munich,[Sellier]2004);1UlrichiMagnus, supral4 1(statinglthatl“alllagreelthatlthe
parties’lagreementslprevailloverlthelprovisionsloflthelCISG”landlcitinglotherlauthors).IThislprinciplelhaslalsolbeenlmentionedlby
somelcourtldecisions,Jamonglothers:IBVIBAIG2lv.IASIC.B., RechtbanklvanlKoophandell[ DistrictiCourt] Veurne,IBelgium,12 51April
2001, availablelat <http://www.cisg.law.pace.edu/cisg/wais/db/cases2/010425b 1.html>I(lastlvisitedlAprill12,012005); Landgericht
[DistrictlCourt] Stendal,lGermany,01200ctoberl2000, availablelat
<http://www.cisg.law.pace.edu/cisg/wais/db/cases2/001012¢1.htmI>(lastlvisitedlAprill12,12005);ISO.IM.IAGRIls.a.sldilArdina
Alessandrol&IC.Iv.[ErzeugerorganisationMarchfeldgemiiselGmbHI&ICo.IKG, Tribunale [DistrictiCourt] dilPadova,lItaly,125
Februaryl2004,140552, availablelatl<http://cisgw3.law.pace.edu/cisg/wais/db/cases2/040225i3.htmI>(lastlvisited]Jan.113,12005).
"1Articlel6.

TArticlel9(1).

"®1UlrichiMagnus, supralnotel41.

IE.JAllanlFarnsworth, AnlInternationallRestatement:ITheDUNIDROITIPrincipleslofilnternationallCommerciall Contracts,126 U. BALT. L.
REV. 1,040(Summer,11997);MichaellJoachimlBonell, supralnotel62,lat 1134; OlelLando, ComparativelLaulandlLawmaking,1750TUL.
L. REvV. 1015, 1028 (March,12001).

"MArticlel1. 10oflthelUNIDROITIPrinciples.

"Articlel1.500flthelUNIDROITIPrinciples.
"Blndeed,lthelentirelsetloflrulesloflthe]UNIDROITPrincipleslarelnotimandatory;lthelpartieslareloflcourselfreeltolchooselnotlto
applylthem.

110,
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Somelcommentators' Thaveltreatedlthelabovelmentionedlprovisionslofleachlinstrumentlas
equivalent.lHowever,Inotwithstandinglthatlbothlthelabovellmentionedlprincipleslrelylonlithelsame
rationale,ltheyllarelnotlessentiallylthelsame.lInlifact,Ithelprincipleloflpartylautonomyllislgreaterlithan
thelfreedomloflcontract;lpartylautonomyl“accommodateslthelfulfillmentloflthelprinciplelof
freedomloflcontract”' .

2.2 [PactalSuntlServanda

Articlell.3loflthelUNIDROITIPrinciplesi“laysldownlanotherlbasiclprincipleloflcontractllaw,lthat

116
of pactallsuntlservanda” .

AccordingltolArticlel6.2. 1loflthelUNIDROITIPrinciples,levenlifiperformancelbecomeslimore
onerousliforloneloflthelparties,lthatlpartylisineverthelesslboundltolperformllitslobligations.lHere,
referringltolarticlell.3,[ProfessorlBonell ' Iclarifieslithatl“thelpurposelofithislarticlelisltolmakelit
clearlthatlaslalconsequenceloflthellgenerallprincipleloflthelbindinglcharacterfloflthellcontract
performancelmustlbellrendered”.

UlrichMagnus' “Istateslthatlevenlthoughlthelbasiclrulelthatlcontractslarelbindingllisinotlexpressly
mentionedlinlthelCISG itlislimpliedlinlnumerouslprovisions,lsuchllaslarticlel300andl53,lwhich
determineltheldutyltoldeliverlandltheldutyltoleffectlpayment.lFurthermore,lhelpointslloutlthat
articles]7 1073landl79lshowlthatlthelbindingleffectloflthelcontractlcannotibelavoidedlinlcaseslsuch
aslallsimplelchangeloflcircumstanceslorlfrustrationloflcontract,lbutlonlylifithelrequirementsllisted
inltheselprovisionslarelmet,landlhelconcludeslthatlwithoutlthelbindingllnaturelofithellcontract
thesellprovisionslwouldInotlmakelsense.lHowever [itlisltruelthatlalllthoselprovisionsl(Articlesl30,
53,0710730andl79)lcanlbelderogatedifromlbylthelpartieslunderlArticlel6loflthelConventionlland,
thus,larelnotlbinding.INevertheless,litlislstillpossibleltolsaylthatlthelprinciplelof pactalsuntlservanda
underlieslthelConvention.[Thelfactlthatlthelpartieslcanlvaryltheleffectloflithelprovisionslonly
confirmslthelargument:[ifithelwillloflthelpartieslprevailloverlthelprovisionsloflthelCISG,logically,
thelwillloflthellpartieslishouldlbelenforcedlitolthelmaximumlextent.llhwouldInotimakelanylsenselfor
thellConventionltolgivelthelpartieslfulllautonomylandlthenlremovelthelbindingleffectlofltheir
agreement.

Atlalfirstlanalysis,laslthelprinciplelof pactalsuntlservanda islderivedlfromlprovisionslloflboth
instruments,Inoldifferenceslregardinglthislprinciplelinbothlinstrumentslseemlevident.lHowever,
iflmustlbelnotedlthatlthelUNIDROITIPrincipleslhavelprovisionslregardinglhardshipl(articlesl6.2.1
t006.2.3),lwhichlislanlinstitutelthatllimitsltheleffectsloflthe pactalsuntlservanda principle.

"*1UlrichIG ISchroeter, FreedomloflContract:1ComparisonlbetweenlProvisionsloflithelCISGI(Articlel6)landlCounterpartlProvisionsloflthe
Principleslofl EuropeanlContractlLaw,lavailablelat <http://www.cisg.law.pace.edu/cisg/biblio/schroeter2.html>I(lastlvisitedlAprill14,
2005)(consideringlarticlel6loflthelCISGlaslalprovisionlfromlwhichlthelprincipleloflfreedomloflcontractlislderived);lAlejandrolM.
Garro, supralnotell5,latl1 1650andlHarryIM.IFlechtner, supra notel59,latl176.

llSUBOj idaralBorisova, RemarkslonlthelMannerlinlwhichlthelUNIDROITIPrinciplesimaylbellusedltolInterpretloriSupplementlArticlel6loflthe
CISG,190V]0153,11530(2005).

1e SeelMichaellJoachimlBonell, supralnotel68,latl49.

117DMichaeIU]oachimﬂ]?)onell, supralnotel68,latl245.

"8)UlrichiMagnus, supralnotel41.
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ThelCISG,lonlthelcontrary,ldoesinotlhavelanylspecifidprovisionlaboutlhardship'.IRegardinglithe
inexistenceloflanlexpressliprovisionloflhardshiplonlthelCISGlandltheldiscussionlwhethetlarticle 79
wouldlextendlsolfarlasitolencompassihardship,IScottID.[Slater' “Tstateslthat“therelislauthoritylfor
thelpropositionlthatlthelconceptloflhardshiplisinotlwithinllarticlel79’sldefinitionlof
impediment”'*' [Also,lAlejandrolGarrolestablishesldifferences'*“Ibetweenlhardshipland force
majeurelandlstateslthat,]“iflthislconceptuallandlfunctionalldistinctionlislaccepted,lonelmust
concludelthatlithelCISG slprovisionslonlexemptionloflliabilitylforlnonperformancelcontemplate
differentlfactuallsituationslandlremedieslthanlthoselenvisionedlbylthelhardshiplprovisions
incorporatedlintolthe]lUNIDROITIPrinciples”'” [Particularlylwithlregardsitolhardshiplandlarticle
79oflthelConvention, linlalcaseldecidedlinlItaly'** Ithelcourtlheldlthatithelsellerlcouldinotirelylon
hardshiplaslaligroundlforlavoidance,lsincel CISGldidInotlcontemplatelsuchlalremedylinlArticlel79
orlelsewhere.

Accordingly,linlspiteloflthelfactloflbothlinstrumentslbeinglundetlthe pactalsuntlservanda principle,
aslthelCISGldoeslnotlcontemplatellanylprovisionslthatllimitlthelreferredlprinciple,lsuchllas
hardship,litlisinotltollbeldeemedlequal.llnlotherlwords,lthelsamelprinciplelislactuallyltreated
differentlylinlbothlinstruments,Iwithldifferentllevelsloflstrength,Jdueltolthellimitationslimposedlion
thislprinciplelinlthelUNIDROITIPrinciples.

2.3.[PrinciplellofIFulllCompensation

[dhaslbeenlpointedloutithatlthelprincipleloflfulllcompensationllunderlieslthel CISGlandlislspelled
outlbylarticlel74 ' [InlthelUNIDROITIPrinciples,Jthislprinciplelislexpresslylreferreditolinlarticle
71.4.2.

Inlfact,IConventionlprovideslforldamageslforlloss,lincludingllossloflprofit,lsufferedlasla
consequencelofllalbreachloflcontracti(underlArticlel74),Ibutldoesinotldefinelinlmoreldetaillwhich
arelthellosseslforlwhichlcompensationlicanlbellobtained.[Therefore,linlorderlitolidentifylthellosses
forlwhichlcompensationlmaylbeldemanded,lregardimustlbelhadltolthelprincipleloflifull
compensationlinlthelcontextlofithelparticularicontracticoncerned .

"10lelLando, SalientlFeatureslofithel Principleslofl EuropeaniContractlLaw:IAIComparisonlwithlthelUCC,113IPACE INT'L L. REV. 339, 367
(Fall,2001).

UScottID.[Slater, supralnotel60,latl2 5412550(citinglotherlauthors).

121UForﬂaﬂcontraryﬂopinion, see,Jforllinstance,[JenniferlM.IBund, ForcelMajeurelClauses:1DraftinglAdvicelforlthe]l CISGIPractitioner,117 J.L.
& CoM. 381, 392 (Spring,11998).

"1AlejandrolM.[Garro, supralnotel15,latl11840(statinglthat forcelmajeure comeslintolplayiwhenlperformancelbecomeslimpossible
(atlleastltemporarily),lwhereaslalsituationloflhardshiplariseslwhenlthelperformancelhaslbecomelmuchlimorelburdensome,lbutlnot
impossible” [Furthermore,lheladdslthat,l“morelimportantly,lhardshiplisimainlyldirectedlatltheladaptationloflthelcontract,lwhereas
forcelmajeurellisldirectedlatlsettlinglthelproblemslresultinglfromlnonperformance”)l(footnotelomitted).

2 14, 1atl1 1840(thelcommentator,lhowever,larguesithatl“inlmanylcircumstanceslinlwhichlalpartylcannotlinvoke forcelmajeure,lfair
andladequatelredressimaylbelfoundlunderlthelhardshiplprovisionslofltheJTUNIDROITIPrinciples”)

"N uovalFucinatilS.p.A.lv.IFondmetallllnternationallA.B., TribunalelCivilel[ District!Court] dilMonza,lltaly,1140Januaryl1993,
4267/88,lcasellreport available atl<http://cisg3.law.pace.edu/cases/930114i3.htmI>I(lastlvisitedlJanuaryl23,12005).
MarcolTorsello, supra notel95,latl8 1;1FrancolFerrari, supralnotel32,latl463,1EricIC.ISchneider, MeasuringlDamageslUnderlthe
CISG,I90PACE INT'L L. REV. 223, 2310(Summerl1997).

"“JohnlFelemegas, AnlInterpretationloflArticlel 741CISGlbylthelU.S.ICircuitlCourtloflAppeals,115 PACE INT'L L. REV. 91, 97 (Spring,
2003).
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Thislprinciple,lhowever,lhasltolbellinterpretediwithlsomellimitations'*".[Forlinstance,lalpartylmay
notlreceivelpaymentlforldamageslandibelunjustlylenriched'**.IRegardinglthislaspect,ithe
UNIDROITIPrincipleslandithelConventionlseemltolbelinterpretedlinlthellsamelway.l[Comment
numberl3litolArticlel7.4.2loflthelUNIDROITIPrincipleslstatesithatldamagesimustinotlenrichlthe
aggrievedllparty.

Despitelthelsimilarities,IpursuantltolthelsecondlpartloflArticlel74'* linlthelCISGlthisIprinciplelis
tolbelalsollimitedibylforeseeabilitylofitheldamages I ThisllimitationlcouldInotlbelverifiedlunder
thelUNIDROITIPrinciples’lprovisions.lInlthislsense,litimustibelnotedlthatlthelprincipleloflfull
compensationllislnotltollbeltreatedlequallylinlcontractslunderlthelConventionlandlunderlthe

UNIDROITIPrinciples.

2.4.0Principlellofilnformality

FreedomloflformlislalgenerallprinciplelembodiedlinlthelCISGllArticlel1 1landlUNIDROIT
Principleslarticlel1.2"" IAlthoughltherelislalpossibilityloflmakinglalreservationltolArticlel1 1i(and
29)lunderlArticles]1 2land196,[UlrichiMagnus ' Targuesithatllacklofiformalitylislalgenerallprinciple
fromlwhichlonelcanlinferlithatldeclarationsloflalllkindslarelnotlsubjectltollanylformlirequirement
underlﬂgleUCISG.DCourtﬂdecisions,ﬂasﬂwell,Uhaveﬂconsideredﬂthe[lprincipleﬂoﬂ]informalityﬂunderl]the
CISG .

ThelCISGldoesinotldefinelformInorlwritingI-Ithelonlylformloccasionallylrequiredi-Ibutlitldoes
containlalprovisionlthatlconstituteslanlinterpretativelrulelinlarticlel13lthatlaidslinldefining

"IForlanlanalysislofimethodslthatllimitldamages, seelDjakhongirlSaidov, MethodslofiLimitinglDamageslunderlthelViennalConvention
onlContractslforlthelInternationallSalelofiGoods,114 PACE INT'L L. REV. 3070(Fall,12000).

IKarinlL.IKizer, supralnotel18,lat]129501296.

204, )ISuchldamagesimaylnotlexceedlthellosslwhichlthelpartylinlbreachlforesawlorloughtitolhavelforeseenlatltheltimelof
conclusionloflthelcontract,linlthellightloflthelfactslandimatterslofilwhichlhelthenlknewlorloughtltolhavelknown,laslpossible
consequenceloflthelbreachloflcontract.”

BYFrancolFerrari, ComparativelRuminationslonlthelForeseeabilitylofiDamageslinlContract Law,1530LA. L. REV. 1257, 1261 (199201993);
FrancolFerrari, supra notel24,latl2 260(alsolcitinglFrignanilandiMaskow). SeelalsolSO.IM.IAGRIls.a.sldilArdinalAlessandrol&IC.Iv.
ErzeugerorganisationlMarchfeldgemiiselGmbHI&ICo.[KG, Tribunale [DistrictiCourt] dilPadova,lItaly,12 50Februaryl2004,140552,
availableladi<http://cisgw3.law.pace.edu/cisg/wais/db/cases2/040225i3.html>I(lastlvisitedlJan.013,12005).
P'IMarfaldeliPilarlPeralesViscasillas, ThelFormationlofiContractsi&lthelPrincipleslofi European]ContractlLaw,I13IPACE INT'L L. REV. 371,
3740(Fall,12001);lFrancolFerrari, supralnotel24,latl224;1AlejandroIM.IGarro, supra notell5,latl11650(bothlFerrarilandiGarrolladding
articlel29(1)loflthelCISG).

P2JUlrichiMagnus, supralnotel41.

PForinstance,1SO.IM.JAGR IIs.a.sldilArdinalAlessandrol&IC.Iv.JErzeugerorganisation]Marchfeldgemiisel GmbHI&ICo.KG,
Tribunale [DistrictlCourt] dilPadova,lltaly,1250Februaryl2004,040552, availablelat
<http://cisgw3.law.pace.edu/cisg/wais/db/cases2/040225i3.htmI>I(lastlvisitedlJan.013,02005),/ConservaslLalCostennalS.A.ldelC.V.
v.ILaninlSanlLuislS.A.I&IAgroindustriallSantalAdelalS.A.,JCompromex)[MexicanlCommissionlforlthelProtectionloflForeign
Trade],IMexico,1290Aprill1996, availablellat < http://cisgw3 Jaw.pace.edu/cases/960429m [ htmI>(lastlvisitedIMayll2,12005);IFCF
S.A.lv.[AdriafillCommercialelS.r.l., Bundesgerichtl[SupremelCourt],ISwitzerland,l150Septemberl2000, availablelat
http://cisgw3.law.pace.edu/cases/000915s2.htmll(lastlvisitedIMayl2,12005);ISAIEDIv.IS.p.A.ILP, Courld’appel [AppellatelCourt]
Liége,IBelgium,1281Aprill2003, availablelat < http://cisgw3.law.pace.edu/cases/030428b 1. htmI>(lastlvisitedIMayl2,12005).
134URegardingU'mterpretationﬂofﬂtheﬂtermﬂwriting,ﬂsee, UlrichlG.[Schroeter, InterpretationloflWriting:IComparisonllbetweenlProvisionslof
CISGI(Articlel13)landlCounterpartliProvisionsloflthelPrinciplesloflEuropeanlContractlLaw, availablelat
<http://www.cisg.law.pace.edu/cisg/biblio/schroeter3.htmI>I(lastlvisitedIMarch(28,12005).
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writingJArticlel13lestablisheslthat,“forlthelpurposeslofithelConvention,Iwritinglincludes
telegramllandltelex” JAtlthellsameltime,lthelUNIDROITIPrincipleslprovidelaldefinitionloflwriting
inllarticlel1.11,laccordingltolwhichlitimeansll“anylmodelloflcommunicationlthatlpreserveslalirecord
oflthellinformationlcontainedlthereinlandlislcapableloflbeinglreproducedlinltangiblelform”.ltlis
clearlthatlbothlinstrumentslhaveldifferentlunderstandingsliregardingllhowlthelwordlwritinglshould
belinterpreted:lwhereasllArticlel13lprovideslalfewlexampleslwhichImaylbelofllimitedlapplication,
Articlell.11lcontainslaldefinitionlthatlcanlbelextendedltolvariousldifferentltechnologies.

2.5.00pennessltolUsages

[tlhaslalreadylbeenlnotedlthatlthelCISGlexpresslylenunciateslallprinciplelwherebylwidelylknown
andllargelylobservedlusagesimustlbeltakenlintolaccount' ®.[Inladditionltolthelpossibilitylof
choosingltolincorporatelusageslinlalcontract’ ' JaccordingltolthelCISG,lthelpartiesiwholatlleast
“knewllorloughtltolhavelknown”lthelrelevantlusagesiwouldibelboundlbylthem,lpursuantltolarticle
9(2).1Also,lsomelcourtldecisionslhavelmentionedithislissue .

OpennessltolusageslislalsolanlessentiallelementloflthelUNIDROITIPrinciples”.IHowever,
MichaelﬂBonelll40Hpointsﬂoutﬂthat,[|inl]accordanceﬂwithﬂarticleﬂ 1.8(2)loflthelUNIDROITIPrinciples,
usagesldolnotlbindlthelpartieslwheneverltheirlapplicationlwouldlbelunreasonable.lTherefore lthere
islsignificantldifferencelbetweenlthelConventionlandlthe[lUNIDROITIPrinciples:lunderlithelCISG,
therellislnollexpresslirequirementloflreasonablenessloflthelusagesltolwhichlthellcontractlislopen. It
isltruelthatlthelprincipleloflireasonablenesslisllalsolalCISGlprinciple,litldoesinotlseemlthatlArticle
9(2)lcontainslallgaplthatiwouldlrequirelthatlgaplfillinglactionloflthislprinciple.lInlotherlwords,
Articlel9(2)ldoeslnotlopenlthelpossibilityloflquestioninglusageslonlanylgrounds withinlthe
frameworkloflthellCISG;lrather,liflalusagelislinvalidlorlabusive,lsuchlmatterlislitolbelsolvedlunder
domestilciﬂzlawﬂapplicableﬂbyﬂvirtueDofﬂthel]conﬂictl]ofﬂlawsﬂrules,UasUArticleU4(a)Ml[lexpressly
provides .

B3FrancolFerrari, WritinglRequirements:IArticles]1 1013, inlDRAFT UNCITRAL DIGESTIAND BEYOND: CASES, ANALYSISIAND
UNRESOLVED ISSUESIINITHE U.N. SALES CONVENTION 206, 2090(FrancolFerrarilletlal.leds.,/Munich,[Sellier]2004).

B8 rancolFerrari, supralnotel24,latl2 240(referringltolHerberlforlalsimilarlaffirmation)landlUIrichIMagnus, supralnotel4 11(listing
prevalenceloflusagelamonglthelgenerallprincipleslofithelConvention);IClaytonlP.IGillette, ThelLawlMerchantliniModernlAge:
InstitutionallDesignlandlInternationallUsageslunderlthel CISG,I5ICHI. J. INT'LIL., 157, 168 (Summer,12004);IStevenIWalt, ForlSpecific
PerformancelUnderllthellUnitedINationslSalesiConvention,1211,0229, availablelat < http://www.cisg.law.pace.edu/cisg/biblio/walt.html>
(lastlvisitedIMayl1,012005).

PArticlel9(1).

P1SOIMIAGRI(s.a.sldilArdinalAlessandrol&IC.Iv.ErzeugerorganisationiMarchfeldgemiisel GmbHI&ICo IKG, Tribunale [District
Court] dilPadova,ltaly,1250Februaryl2004,140552, availablelati<http://cisgw3.law.pace.edu/cisg/wais/db/cases2/040225i3.htm[>
(lastlvisitedlJan.l13,02005);IGenevalPharmaceuticasiTech.ICorp.lv.IBarrlLabs.lInc.,/U.S.IDistrictiCourtlforlthelSouthernlDistrict
ofiNewlYork,lUnitedIStatesloflAmerica,]1100Mayl2002, availablelat <http://www.cisg.law.pace.edu/cisg
wais/db/cases2/020510ul.html#vi>I(lastlvisitedIMay1,12005);10bersterlGerichtshof,lAustria,l2 11March12000, availablelat
<http://www.cisg.at/10 344990.htm> ICLOUTlcaseln.l240,lAustria,11998.

"IMichaellJoachimIBonell, supralnotel62,latl1135.

140UMichaelﬂ]oachimUBonell, supra notell75,031.
"*!1“ThislConventionlgovernslonlylthelformationlofithelcontractloflsalelandithelrightslandlobligationsloflthelsellerlandithelbuyer
arisinglfromlsuchlalcontract.[Inlparticular,lexceptlaslotherwiselexpresslylprovidedlinlthisiConvention,llitlislnotlconcernediwith:lthe
validityloflithelcontractlorloflanyloflitslprovisionslorlofllanylusage;litheleffectiwhichlthelcontractimaylhavelonlthelpropertylinlthe
goodslsold.”

' See FrancolFerrari, TradelUsagesland]PracticeslEstablishedlbetweenlithel Parties:lArticlel9, inlDRAFT UNCITRAL DIGESTIAND BEYOND:
CASES, ANALYSISIAND UNRESOLVED ISSUESINITHE U.N. SALES CONVENTION 191, 202 (FrancolFerrariletlal.leds.,IMunich,ISellier
2004). See alsolObersterlGerichtshof,lAustria,l2 1IMarchl2000, availablelatl<http://www.cisg.at/10 _34499¢.htm>,ICLOUTIlcase
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Inlfact,laccordingltolthellconceptslabovelmentioned,Ithelissueloflopennesslitolusageslisinotlexactly
alprinciple;linstead,leachloflthelinstrumentslbringllamonglitslprovisions,lrulesiregardinglhow
usageslshouldlbeldealdlwith.lInlthislsense,lonelcouldiconcludelthatliflthelrulesloflthe [UNIDROIT
PrincipleslandlthelCISGlarelinlonelaspectlcontradictory,lnamelylthelexceptionlinlrespectlto
unreasonablellusageslunderlthelUNIDROITIPrinciples,ltheylcouldinoticoexistlinlonelsame
situationlotlcontract.[Therefore,lconsideringltheldifferencelpointedlout,linlthislcase,[UNIDROIT
PrincipleslshouldinotibelusedltolfilllgapsloflthelCISG.

2.6.0TheoryloflDispatch

UlrichMagnus' “Mistsltheorylofldispatchlasloneloflthelgenerallprincipleslofithel CISG JArticlel2 7
ofllithelCISGlsetslforthlthatl“unlessllotherwiselexpresslylprovidedlinlthisIPartloflthelConvention,lif
anylnotice,lrequestlorlotherlcommunicationlislgivenlorlmadelbylalpartylinlaccordancelwithlthis
Partlandlbylmeanslappropriatelinlthelcircumstances,laldelaylorlerrorlinltheltransmissionlloflthe
communicationlotlitslfailureltolarriveldoeslnotldeprivelthatlpartyloflthelrightltolrelylonlthe
communication”.

Conversely,lthe]lUNIDROITIPrinciples,lpursuantltolArticlel1.10(2),1“adoptlthel receiptIprinciple
forleverylkindloflnotice,lincludinglthelnoticelallpartylmustlgivelinlorderltolpreservelitslrightslin
caseloflthelothetlparty’sinonlperformance” .

Inlsum,lthelConventionlplaceslthelriskloflifailedlcommunicationllonlithelpartylinlbreachlwhilelthe
UNIDROITIPrincipleslplacelthelrisklonlthelrisklonlthelpartylwholisltolsendlthelnotice *.

OncellagainlitlseemslthatlbothICISGlArticlel2 7landJUNIDROITIPrincipleslArticlel1.10(2)lare

rules,Inotlprinciples.[Therefore,ltheldifferentlprovisionslshouldInotlbelusedlitolcomplementlleach
otherlldueltoltheirlimpossibilityltolcoexist.

2.7 [IPrinciplelofiFairness
Inlladditionltolconflictinglprinciples,ltherelarelsomelprincipleslithatlarelpresentlinlthelUNIDROIT

PrincipleslandInotimentionedlinlthelCISG,lsuchlaslthelgenerallprinciplelofifairness .JInlfact,Ithis
islalmatterloflsubstantiallvalidity,ldealtlbylthelUNIDROITIPrinciples' **.JAccordingltolonelofithe

n.1240,lAustria,l1998.

"IUlrichIMagnus, supralnotel41.

"**|Regardingltheldispatchlprinciplelsetiforthlinlarticlel27,lseelalso FrancolFerrari, supra notel24,latl224(alsolcitinglAudit)land
FrancolFerrari Interpretationllofithel ConventionllandlGaplfilling:1Articlel7, indlDRAFT UNCITRAL DIGESTIAND BEYOND: CASES,
ANALYSISIAND UNRESOLVED ISSUESIINITHE U.N. SALES CONVENTION 138, 1660(FrancolFerrariletlal.leds.,/Munich,[Sellier]2004)
(statinglthatl“theldispatchlprinciplelsetlforthlinlArticlel2 7lappearsltolbelthel CISG’slgenerallprinciplelconcerninglcommunications
madelafterlthellpartieslhavelconcludeditheirlcontract”).

14SUMichaelﬂ]oachimUE‘»onell, supralnotel140,latl31.

146DRichardDHyland, OnllSettinglForthlthelLaullofliContract:1AlForeword,]40IAM. ]J. COMP. L. 541, 548 (1992).

"R egardinglpolicingloflunfairnesslinlthe]lUNIDROITIPrinciples, seelMichaelljoachimiBonell, PolicinglthelInternationall Commercial
ContractlagainstlUnfairnesslunderlthelUNIDROITIPrinciples,13ITUL. J. INT'L & COMP. L. 73 (1995).

"IMichaelljoachimlBonell, supra notel62 Jatl11390(statinglthatl“thelUNIDROITIPrinciplesimoveltowardlalmorelrealistic
evaluationloflinternationallcommerciallbargainslandlprovidelalvarietyloflmeanslforlpolicinglthelcontractlotlitslindividuallterms
againstlbothlprocedurallandlsubstantivelunfairness”).

20



NordiclJournallofICommerciallLawlissuel20060# 1

memberslofithelworkinglerouplthatldraftedithelUNIDROITIPrinciples,IProfessorlFarnsworth' ¥,
thislprinciplelcanlbelinferredlfromltwolprovisionsloflthelPrinciples,lonelregardinglgross
disparity'“landlthelotherlreferringltolsurprisinglterms' .JInladditionltoltheselprovisions,[Bonell
includeslthelruleslonlfraudlandlthreat,laslwelllaslthe contrallproferentemlirule,lwhichlaimsltolprotect
theladheringlpartylinlcaseslofluseloflstandarditerms .

3. ApplicabilityloflthelUNIDROITIPrinciplesltolFilllCISGIGaps

MichaellG.[Bridge ' lassertsithatlalreferenceltolthelprincipleslcanlbelalusefulleuidelinlthelsearch
forlthelimmanentlgenerallprincipleslinlthel CISG,lsollongllaslthelPrinciplesldolnotlconflictiwithlthe
provisionsloflthelConvention.IMoreover,lhelstateslthatlthelPrinciplesimightlalsolbelinvokedlto
assistllinlthelinternationallinterpretationloflthelCISGlunderlArticlel7(1).

Regardinglthelfirstlissue,[ProfessorlGarro’ Thaslthelsamelpointlofiview,lassuminglthatlthelparties
havelnotlchosenlanylotherllsupplementinglsourcelofllaw,landlthelapplicationloflthelUNIDROIT
Principleslisinotlotherwiselinlconflictiwithlthelmandatoryliruleslofllaw,lthelintentionloflthelparties
andlthellapplicableltradelusages.IHelsustainslthat,]“asllongllaslthelUNIDROITIPrincipleslprovide
alsolutionltollissueslthatlmaylconceivablylfalllunderlthelscopeloflapplicationloflthelCISG,Ithey
shouldlbelusedltollsupplementlalllquestionsliregardinglformation,linterpretation,lcontent,
performancellandlterminationloflcontractslforlthelinternationallsaleloflgoods”.

FirstlofllallJonelcannotlspeaklinlsuchlgenerallterms.lAslthel CISGlhasllitslownllprovisionllonllhowlto
filllgaps,litimustlbellapplied.IThislprovisionl(Articlel7(2))ldetermineslthelapplicabilitylofithe
principleslonlwhichlthelConventionlisllbased,land,laslallastliresort,lofldomesticllaw.[Therefore,lto
filllalgap,lonellmustllooklintolthelConventionltoldeterminelthelprincipleslthatlunderlielit.
Consideringlthatlitlisilmandatoryltolseeklthelprinciples onllwhichlthelConventionlislbased,lexternal
principles,lsuchlasltheloneslithatlunderlielthelUNIDROITIPrinciples,lwilllneverlbellapplicable
whenltheylarellconflictinglorldifferentltolanylextent.JOnlithelotherlhand,lwhenltheylamountltolthe
samelprinciple,lthellissuellislsolvedlunderlArticlel7(2).

Nonetheless,linlthislcase,lwhenlloneloflthelprovisionslisimorellspecific,Jcontaininglmoreldetails, it
mightlbelnecessaryltolinterpretithelrulelthatllackslspecificity.lflthatlislsollregardinglloneloflthe
principleslfoundlinlthelCISG,lthoselapplyinglthellawlwouldlhaveltolinterpretlthelprinciplelin
accordancelwithlArticlel7(1)lprovidinglthatlregardlisltolbellhadltolthelinternationallcharacterland
tolthelneedltolpromoteluniformity./Hence,ltolinterpretlithelprinciple,lonelwouldiseeklthelanswer
amonglcourtldecisions,lscholarlylwritingslandlotherlinstrumentslsuchlaslthelUNIDROIT
Principles.JAsIFrancolFerrarilpointslout”,lthel“UNIDROITIPrinciplesmaylservelaslinstruments
forlthelinterpretationlandlgaplfillingloflinternationalluniformllaw,lthuslprovidinglguidelineslforlan

"IIE JAllan0Farnsworth, supralnotell110,latl4.

PUArticlel3.10

PlArticlel2.1.20

"MichaellJoachimIBonell, supralnotel62,latll 1400(citing,lrespectively,larticles]3.8,03.9landl4.6).

"IMichaellG.IBridge, UniformitylandiDiversitylinlthelLauloflnternationallSale,115 PACE INT'L L. REV. 55,082(Spring,12003).
1A lejandrolM.[Garro, supralnotel15,latl1156.

15SUFrancoﬂFerrari, supra notell52 Jatl1233.
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‘autonomous’llinterpretationl-lanlinterpretationlbasedluponltheluniformllaw’slinternational
character”.

[tlislalfactlthatl“thelgaplfillinglroleloflthelUNIDROITIPrincipleslislaimedlatlsupplyinglthose
“internationalluniformllawlinstruments”lwithlalsetloflruleslithatlthelinterpreterlorlidecisionlmaker
islunableltolifind,lexpresslylorlimpliedly,linlthoselinstruments”"°

SunillRJHarjani"”" lwhenlspeakinglaboutlinterpretationlinlthelCISG,lsayslthatlthellinelbetween
interpretationlandlgaplfillinglisinotleasyltoldraw.lInlfact,lthatlisltruelandibothlarelcloselyllinked.
Referringltolarticlel7(2),[FrancollFerrarilalsolstateslthatlitslaim[“islnotlveryldifferentlfromlthat
whichlthelinterpretationlruleslarelpursuing,li.e.JuniformitylinlithelConvention’slapplication”

However,lonelcannotlstatelthatlthe[UNIDROITIPrincipleslarelableltoldirectlylsupplementlthe
CISGligapsldueltolthelfactlthat,laslanalyzedlabove Itherelarelsomelconflictinglprinciples.]The
principleslusedltolfilllgapslpursuantltolarticlel7(2)lcannotlbelexternallandlconflictinglprinciples;
instead,ltheylshouldlbelprincipleslunderlyinglitheltextloflthelprovisions,lextractedlorlderivedlfrom
itslrules.

Onlthelotherlhand,lconsideringlthelaimltolachieveluniformityloflConventionslsuchllaslthel CISG,
onelcanlresortltolinstrumentslisuchlaslthelUNIDROITIPrincipleslaslalmeansloflinterpretationland
tolmakelanlanalogylatitheltimelofldecisionlmaking.lAlso,lthelUNIDROITIPrincipleslfeature
comments,lelaboratedlbyltheldrafters,lthatlmaylbellusefulltolthelinterpreter.

Finally,IMichaellBonelllalsolcorrectlylconsiderslthelUNDROITIPrincipleslaslalsourcelitolfilllgaps
foundlinlthelCISG.IHelclaimslthat]“thellonlylconditionlwhichlneedsltolbelsatisfiedlisltolshowlthat

thelrelevantlprovisionsloflthelUNIDROITIPrincipleslarelthellexpressionloflalgenerallprinciple
underlyinglthelCISG”"”.

156,

lAlejandrolM.IGarro, supralnotel15,latl1152.

157[|SunilUR.DHarjani, ThelConventionlonlContractslforlithellnternationallSaleloflGoodslinlUnitedlStates]Courts,123 HOUS. J. INT'L L. 49,156
(Fall,12000).

"SIFrancolFerrari, supra notel24,latl2 16)(citinglGyulalEsrsi).

159UMichaelﬂ]oachimUBonelL supra notell75,latl36.
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IV. CONCLUSION

ThelCISGlsetslforthlinlitslArticlel7(2)Ithelguidelineslforlgaplfilling..IWheneverlanllissuellisinot
dealtlwithlinlthelConvention,lthislprovisionlisinotlapplicable.lConversely,lwhenldealinglwith
internallgaps,litlmustibellapplied.lIndeed,litlislonlylwhenltherelislsuchllalgaplthatlrecoursellshould
bellmadelfirstitolthelConvention’slgenerallprinciples,landlaslallastiresort,ltolthelprovisionslof
domesticllawlbylmeansloflthelconflictlofllawslrules.

ThellquestionlposedlwaslwhetherllthelUNIDROITIPrinciplesimaylsupplementlthelgapslinlithe
Convention.[Thelconclusionlherelislthatlitlisinotlipossible.First,Ithellanalysyslestablishedlthatlthere
areldifferenceslbetweenlthelinstrumentsloflthelConventionlandlthelUNIDROITIPrinciples,lsuch
aslinlthelsphereloflapplication,linlnaturelandlinltime.[Theseldifferences,lhowever,ldolnotllead
directlyltolthelconclusionloflithislpaper.lInlotherlwords,litlisinotlbecauselofltheseldifferenceslthat
thelUNIDROITIPrincipleslarelnotlsupposedltolsupplementlthelConvention’slprinciples.

Inladdition,lthellanalysisldemonstrateslithatleachlinstrumentlhaslitslownlprinciples.IBothlthe
ConventionlandlthelUNIDROITIPrincipleslcontainlprincipleslonlwhichltheyarelbased,lalllthat
havelbeenlinferredlandlderivedlfromltheirlownlprovisions.ISomeloflthelprincipleslembeddedlin
thelConventionlarelcommonltollgenerallprincipleslsetlinlthe[UNIDROITIPrinciples./Others,lon
thelcontrary,lareldifferentlprinciples,lhavinglsomelcontradictinglaspects.

Inlthislsense,lthelexternallconflictinglprinciplesloflthelUNIDROITIPrincipleslshouldinotibe
appliedltolalcontractlunderlthelCISG,ldueltolthelfactithatitheylarelnot]“principleslinlwhichlthe
Conventionlislbased” [Thelcommonlprinciples,linlcontrast,larelalreadylapplicableltolcontracts
underlthelCISG,lbecauseltheylarel“principlesliniwhichlthelConventionllislbased”.INevertheless, it
isltruelthatlthelcommonlprinciplesimaylnotlbeldescribedlinlthelexactlsamelwordslinleach
instrument.[Therelmightlbelcaseslinlwhichllalprovisionlofloneloflthelinstrumentslisllesslspecific
andlrequireslinterpretation.lSolelylinlthislcase,lthelUNIDROITIPrinciplesimaylserve,Jaslanylother
secondaryllauthority,laslalmeansitolinterpretation.

Inlsum,lthelUNIDROITIPrinciplesimaylbelableltolsupplementlthelCISGlsolelylinltermslof
interpretation,lallowinglanl“autonomous”linterpretationloflthelCISGlwithinlitslownlprinciples.
Therefore,ltolfilllalgaplwithlalgenerallprinciple,lonelmustineverloverridelthelprovisionlregarding
gaplfillinglwhichlstateslthatlithelgenerallprincipleslitolbelusedimustlbelthelgenerallprinciplesion
whichlthelConventionllislbased.

23



NordiclJournallofICommerciallLawlissuel20060# 1

V. REFERENCES
1  ScholarlylWriting

AVILA JHumberto, Al Distincdolentrel Principioslel Regrasl el all Redefinicdol dol Deverldell Proporcionalidade,
REVISTA DIALOGO JURIDICO V. 1,N. 40(Julyi2001) availablelati<http://www.direitopublico.com.br,
pdf 4/DIALOGOJURIDICOD4TULHOROOIHUMBERTOIAVILA. . pdf>(lastlvisitedlApril
16,012005).

BERGER [[KlausllPeter, Thell LexIMercatoriall Doctrinelandlthel UNIDROITI PrinciplesloflInternational
CommerciallContracts,128 LAW & POL’Y INT'L BUS. 943(Summer,11997).

BONELL,IMichaellJoachim, PolicinglthelInternationallCommerciallContractlagainstlUnfairnesslunder
thelUNIDROITIPrinciples,130TUL. ]. INT'L & COMP. L. 73 (1995).

BONELL,MichaellJoachim, ThelUNIDROITIPrinciplesllinlPracticel-ICaselaullandlBibliographylonlthe
PrincipleslofilCommerciallContractsl(TransnationallPublishers,lInc.12002).

BONELL,IMichaellJoachim, ThelUNIDROITI Principlesllofl Internationall Commerciall Contractsland
CISGI-[AlternativeslorlComplementarylInstruments? ] 11UniformIL.IR.1260(1996).

BONELL,MichaellJoachim, ThelUNIDROITIPrincipleslofilnternationall Commerciall Contracts:1Why?
WhatZIHow?, 690TUL. L. REV. 1121 (1994011995).

BORISOVA,[Bojidara, Remarkslonlthel Mannerlinlwhichlthel UNIDROITI Principlesimaylbelusedlto
InterpretloriSupplementlArticlel6loflthel CISG,191V]1153,11530(2005).

BOWERS,[JamesW., IncompletelLaw, 620LA. L. REV. 1229 (Summer,12002).

BRANDNER,I Gert, Admissibilityl ofl Analogyll inll gaplfillingll underl thell CISG, awvailablel at
<http://www.cisg.law.pace.edu/cisg/biblio/brandner.html>(lastlvisitedlAprill9,12005).
BRIDGE,IMichaellG.,1 Uniformitylandl Diversityllinl thel Lawlofl InternationallSale, 15 PACE INT'L L.

REV. 55[(Spring,12003).

BUND,JJenniferM., ForcelMajeurelClauses:1DraftinglAdvicelforllthel CISGIPractitioner,117 J.L. & COM.
381 (Spring,11998).

COSTA [JudithIMartins, OslPrincipioslInformadoresldolContratoldelCompralelVendallnternacionallna
ConvencdolldelVienaldell1980, availablelat <http://www.uff.br/cisgbrasil/costa.htmI>(lastlvisited
Aprill16,12005).

DWORKIN,IRonald, ThelModellofiRules,1350U. CHI. L. REV. 14 (196701968).

EORSI,IGyula, GenerallProvisions,IpublishedlinlGalstonl&ISmitled., InternationallSales:I ThelUnited
NationsIConventionlonlContractslforlthellnternationallSalelloflGoods, MatthewIBenderl(1984),ICh.
2, availablelat <http://cisg.law.pace.edu/cisg/biblio/eorsil.htmI>I(lastlvisitedIFeb.126,12005).

FARNSWORTH,[E.IAllan, AnlInternationallRestatement:IThel~UNIDROITUPrincipleslofllnternational
CommerciallContracts,126 U. BALT. L. REV. 1l(Summer,11997).

FELEMEGAS,[John, AnlInterpretationlofl Articlell 741CISGIbylthel U.S.0Circuitl CourtloflAppeals,115
PACE INT'L L. REV. 91 (Spring, 2003).

FELEMEGAS,[John, Comparativel EditoriallRemarksllonlthel ConceptlofiGoodlFaithlinlthedlCISGlandlthe
PECL,113 PACE INT'L L. REV. 3990(Fall,12001).

FELEMEGAS,John, ThelUnitedINationslConventionllonlContractsliforithellnternationallSaleloflGoods:
Articlel7landlUniformlInterpretation,lavailablellati<http://cisg.law.pace.edu/cisg
biblio/felemegas.html>(lastlvisitedFeb.026,12005).

FERRARI,I Franco, CISGI Rulesl onll Exclusionll andll Derrogation:l Articlell 6,1in]l DRAFT UNCITRAL
DIGESTIAND BEYOND: CASES, ANALYSISIAND UNRESOLVED ISSUESIINITHE U.N. SALES
CONVENTION 114[(FrancolFerrariletlal.leds.,IMunich,Sellier12004).

24


http://www.direitopublico.com.br/
http://www.cisg.law.pace.edu/cisg/biblio/brandner.html
http://www.uff.br/cisgbrasil/costa.html
http://cisg.law.pace.edu/cisg/biblio/eorsi1.html
http://cisg.law.pace.edu/cisg/

NordiclJournallofICommerciallLawlissuel20060# 1

FERRARI,IFranco, ComparativelRuminationslonlthelForseeabilitylofiDamageslinlContract Law,153[LA.
L. REV. 1257 (199201993)

FERRARI, Franco, Definingll thell Spherell ofl Applicationll ofll thell 19941 “UNIDROITI Principlesl of
InternationallCommerciallContracts”J6OUTUL. L. REV. 1225 (199401995).

FERRARI,IFranco, GaplfillinglandlInterpretationloflthel CISG:1OverviewloflInternationallCasellLaw,[7
V]I630(2003)

FERRARI,Franco, GenerallPrinciplesllandlInternationallUniformlCommerciallLaull Conventions:1AIStudy
oflthel 19801ViennalSalesiConventionlandlthel 1 988IUNIDROITIConwventions,131UniformlL.IR.1451
(1997).

FERRARI,Franco, GenerallPrincipleslandlInternationallUniformlCommerciallLawlConventions:1AIStudy
oflthell19800ViennalSaleslConventionlandlthel 1 988IUNIDROITIConwventionslonlInternational
FactoringlandlLeasing, 100Pacellnt’lIL.IRev.01570(Summer,11998).

FERRARI,IFranco, InterpretationloflthelConventionlandlGaplfilling:lArticlel7, inlDRAFT UNCITRAL
DIGESTIAND BEYOND: CASES, ANALYSISIAND UNRESOLVED ISSUESIINITHE U.N. SALES
CONVENTION 138[(FrancolFerrariletlal.leds.,IMunich,iSellier]2004).

FERRARI,[Franco, ScopeloflApplication:1Articlesl4l5, inlDRAFT UNCITRAL DIGESTIAND BEYOND:
CASES, ANALYSISIAND UNRESOLVED ISSUESIINITHE U.N. SALES CONVENTION 96[(Franco
Ferrariletlal.leds.,IMunich,[Sellier]2004).

FERRARI,IFranco, SpecifidTopicsloflthel CISGlinlthelLightloflludiciallApplicationlandIScholarlylWriting,
15].L. & CoM. 1 (Fall,11995).

FERRARI,IFranco, Thel CISG’sISpherelofl Application:]Articlesl 1Blandl 10, inlDRAFT UNCITRAL
DIGESTIAND BEYOND: CASES, ANALYSISIAND UNRESOLVED ISSUESIINITHE U.N. SALES
CONVENTION 21 (FrancolFerrariletlal.leds.,IMunich,[Sellier2004).

FERRARI,IFranco, Tradell UsageslandlPracticesl Establishedllbetweenlthell Parties:1 Articlel9, inl DRAFT
UNCITRAL DIGESTIAND BEYOND: CASES, ANALYSISIAND UNRESOLVED [SSUESIINITHE U.N.
SALES CONVENTION 191 (FrancolFerrariletlal.leds.,IMunich,ISellier]2004).

FERRARI [Franco, UniformlApplicationlandlInterestiRateslunderlthel 19801ViennalSaleslConvention,124
GA.J. INT'L & COMP. L. 467 (Winter,11995).

FERRARI,[Franco, UniformlInterpretationlofithel198001Uniform[Sales]Law,124 GA. J. INT'L & COMP.
L. 183 (199401995).

FERRARI, Franco, Writingll Requirements:] Articles] 11013, inl DRAFT UNCITRAL DIGESTI AND
BEYOND: CASES, ANALYSISIAND UNRESOLVED ISSUESIINITHE U.N. SALES CONVENTION 206
(FrancolFerrariletlal.leds.,/Munich,[Sellier]2004).

FLECHTNER,IHarryl M., Thell CISGI Impactll onll Internationalll Unificationll Efforts:lthel UNIDROIT
PrinciplesloflInternationallCommerciall ContractslandlthelPrinciplesloflEuropean]Contract]Law, in The
19800UniformlSaleslLaw:IOldlIssueslRevisitedlinlthelLightloflIRecentlExperiencesl169(Franco
Ferrariled.,IMilan,|GiuffrelEditore,12003).

GARRO,JAlejandrolM., ThelGaplFillinglRolelloflthe]lUNIDROITIPrinciplesllinlInternationallSaleslLaw:
SomellCommentslonlthellnterplaylbetweenlthelPrincipleslandlthelCISG,169 TUL. L. REV. 11490(1994(
1995).

GILLETTE,IClaytonlP., Thell LawlMerchantllinl Modernl Age:[ Institutionall Designllandl International
UsageslunderlthelCISG,I50CHIL. J. INT’LIL., 157, 168 (Summer,12004).

GILMORE,IGrant, LegallRealism:ItslCauselandlCure, 70 YALE L. ]. 10370(1961).

HARJANIL,ISunillR., ThelConventionllonlContractsliforlthelInternationallSalelofiGoodslinlUnitedlStates
Courts,123 HOUS. J. INT'L L. 490(Fall,12000).

25



NordiclJournallofICommerciallLawlissuel20060# 1

HECK,[ Luisl Afonso, Ol Modelol dasll Regrasll ell ol Modeloll dosll Principiosll nall Colisdoll dell Direitos
Fundamentais,178 1IREVISTAIDOS TRIBUNAIS 71, 75 (November2000).

HILLMAN,RobertlA., ApplyinglthelUnitedINationslConventionlonlContractslforlthelInternationallSale
oflGoods:IThel ElusivelGoalloflUniformity,lavailablelat <http://www.cisg.law.pace.edu
cisg/biblio/hillmanl1.html>I(lastlvisitedIMarchl6,12005).

HILLMAN,IRobertlA, ConstructionloflithelUniformlCommerciallCode:lUCCISectionl 101 03land]“Code”
Methodology, 18 B.C. IND. & COMM. L. REV.16550(1977).

HONNOLD,1JohnlO.,1Uniforml Lawl forl InternationallSaleslunderl thel 19800 Unitedl Nations
Conventionl14601470(2dled.11991).

HYLAND,IRichard, OnlSetting] Forthl thel Lawlofl Contract:] Al Foreword,]1400AM. J. COMP. L. 541
(1992).

KIZER [ Karinl L., Mindingll thel Gap:ll Determining Interestl] Ratesll Underll thell UNI Conwentionll forll the
InternationallSaleloflGoods,1650U. CHI. L. REV. 12790(Fall,]1998).

KONERU |l Phanesh, Thel Internationall Interpretationl] ofll thell UNI Conventionll onll Contractsll forll the
InternationallSaleloflGoods:1AnlApproachlBasedlonlGenerallPrinciples,J6 MINN. J. GLOBAL TRADE
1050(Winter,011997).

LANDO,IOle, ComparativelLawlandlLawmaking,175TUL. L. REV. 1015 (March,12001).

LANDO,1Ole, Salientl Featureslofl thell Principlesl ofl European] Contract] Law:1Al Comparisonlwithll the
UCC,I13IPACE INT'L L. REV. 339 (Fall,i2001).

LOOKOFSKY,lJoseph, InlDubiolprolConventioneXISomel ThoughtslaboutlOptlbuts,|ComputerlPrograms
andlPreemptionllunderlthell 19800ViennalSales]Conventionl(CISG),113 DUKE J. COMP. & INT'L L.
2630(Summer,12003).

MAGNUS,Ulrich, GenerallPrinciplesloflUNBaleslLaw, availablelatl<http://www.cisg.law.pace.edu
cisg/biblio/magnus.htm[>I(lastlvisitedIMarchl6,12005).

MAGNUS,[ Ulrich, Remarksl onll Goodll Faith, availablel atl <http://www.cisg.law.pace.edu/cisg
principles/uni7.html#um>[(lastlvisited]Feb.126,012005).

MAGNUS,[ UlIrich, Remarksl onl Goodl Faith:Il Thell Unitedl] Nationsll Conventionl onll Contractsl doll the
InternationallSaleloflGoodslandlthellnternationalllnstitutelforlthelUnificationlofiPrivatel Law,
Principlesloflinternationall CommerciallContracts,]10 PACE INT'L L. REV. 891(Summer1998).

MATHER [Henry, Choicellofl LawlforlInternationallSalesllIssuesInotResolvedlbylthel CISG,1200]. L. &
COM. 155 (Spring,12001).

NICKLES,IStevelH., ProblemslofiSourceslofl LawlRelationshipsl Undedlthel Uniforml Commerciall Code,
PartlI:]ThelMethodologicallProblemllandlthel CivillLawlApproach,13 11Ark.IL.IRev.110(197701978).

POWERS,IPaull]., Defininglthell Undefinable:lGoodll Faithlandlthell United]Nations] Conventionllonlthe
ContractslforlthellnternationallSalelloflGoods,118 J. L. & COM. 333 (SPRING, 1999).

SAIDOV,IDjakhongir, MethodsloflLimitinglDamageslunderlthel Viennall ConventionlonllContractslforllthe
InternationallSaleloflGoods,114 PACE INT’L L. REV. 3070(Fall,02000).

SCHLECHTRIEM, I Peter,] Commentaryll onl the UNIConventionllonl thel Internationall Salel of
Goods(CISG)I611(GeoffreylThomasltrans.,/Clarendon[Pressi2"led11998).

SCHNEIDER|IEricIC., MeasuringlDamages!Underlthel CISG,]9IPACE INT'L L. REV. 223 (Summer
1997).

SCHROETER,[UlrichlG., FreedomloflContract:IComparisonlbetweenProvisionsloflthel CISGI(Articlel6)

andlCounterpartlProvisionslofithelPrinciplesloflEuropeanlContractlLaw,lavailablellat
<http://www.cisg.law.pace.edu/cisg/biblio/schroeter2.html>I(lastlvisitedlAprill14,12005).

26


http://www.cisg.law.pace.edu/
http://www.cisg.law.pace.edu/
http://www.cisg.law.pace.edu/cisg/
http://www.cisg.law.pace.edu/cisg/biblio/schroeter2.html

NordiclJournallofICommerciallLawlissuel20060# 1

SCHROETER,[UlrichllG., Interpretationlofl Writing:] Comparisonlbetween ProvisionslofICISGI(Article
13)landlCounterpartlProvisionslofithelPrinciplesloflEuropeanlContractlLaw, availablelat
<http://www.cisg.law.pace.edu/cisg/biblio/schroeter3.html>(lastlvisitedIMarchl28,12005).

SLATER,[ScottD., OvercomellbylHardship:IThellnapplicabilityloflthelUNIDROITIPrinciples THardship
ProvisionsltollCISG, 12 FLA. J. INT'L L. 231(Summer,11998).

TORSELLO,[Marco, RemedieslforlBreachlloflContractlunderlthell19801ConventionlonlContractsliforlithe
InternationallSalelofiGoodsl(CISG),linlQUO VADIS CISG? CELEBRATINGITH 25™ ANNIVERSARY
OFITHE UNITED NATIONS CONVENTIONION CONTRACTSIFORITHE INTERNATIONAL SALEIOF
GOODS 43 (FrancolFerrariled,Munich,[Sellier]2005).

WALT,I Steven, Forl Specifid Performancell Underl thell Unitedl Nationsll Salesll Convention,1211,1229,
availablelat < http://www.cisg.law.pace.edu/cisg/biblio/walt.htmI>(lastlvisitedMayl1,012005).

WEISS,IGuntherlA., ThelEnchantmentloflCodificationlinlthdlCommonlLawlWorld,125 YALE J. INT'L L.
435 (Summer,12000).

VISCASILLAS,|MarialdellPilarl Perales, Ell Contratoldel Compravental Internacionall dell Mercancias
(ConvenciénldelVienaldel1980), (2001), availablelatl<http://www.cisg.law.pace.edu
cisg/biblio/perales 1107.html>(lastlvisited]Feb.126,12005).

VISCASILLAS,|Marialdell Pilarl Perales, Thell Formationllofl Contractsll &l thel Principleslofl European
ContractlLaw,]13IPACE INT'L L. REV. 37 10(Fall,02001).

ZELLER,I Bruno, FourdlCornersll I Thell Methodologyll forll Interpretationl andll Applicationll ofll thell UN
ConventionllonlContractslforlthellnternationallSaleloflGoods, availablelat
<http://cisg.law.pace.edu/cisg/biblio/4corners.htm[>I(lastlvisitedlFeb.126,12005).

ZELLER,IBruno, ThelUNIConventionlonlContractslforlthellnternationallSalellofiGoodsl( CISG)I-1AlLeap
Forwardl TowardslUnifiedlInternationallSales!Laws,112 PACE INT'L L. REV. 790(Spring,12000).

ZIEGEL,JacoblS., ReportltolthelUniformILaullConferencelloflICanadallon]ConventionllonlContractslforlthe
InternationallSalelofliGoods,lavailablellat <http://www.cisg.law.pace.edu/cisg/text/ziegel7.html>

(lastlvisitedFebl26,12005).

2. CourtlDecisions

AllPalazzolS.r.L.lv.[Bernardaud[S.A., Tribunale [DistrictiCourt] dilRimini,lItaly,]26[November]2002,
3095, availablelatl<http://cisgw3.law.pace.edu/cases/021126i3.html>I(lastlvisited]Apr.09,
2005).

Budapestl arbitrationll proceedingl Vbl 941240 (1995) awvailablel at
<http://cisg3.law.pace.edu/cases/951117h1.html>(lastlvisitedlAprill3,12005).

BVIBAIG2Iv.IASIC.B., RechtbanklvanlKoophandell[DistrictiCourt] Veurne,1250Aprill2001, available
atl<http://www.cisg.law.pace.edu/cisg/wais/db/cases2/010425b1.htmI>(lastlvisitedlAprill12,
2005).

ConservasllLallCostenalS.A.ldelC.V.lv.ILaninlSan[Luis]S.A.I&IAgroindustriallSantal AdelalS.A.,
CompromexllComisiénlparallalProteccionlldellComerciol ExteriorldelMéxicol[MexicanlCommission
forlthellProtectionlloflForeigniTrade],IMexico,1290Aprill1996, availablelat <
http://cisgw3.law.pace.edu/cases/960429m 1.htmI>[(lastlvisitedIMayl2,12005).

DulcesILuisi,IS.A.ldelC.V.Iv.ISeoulllnternationallCo.ILtd.lylSeoulial ConfectionerylCo., Compromex
IComisiénlparallalProtecciénldellComerciol ExteriorldelMéxicol[MexicanlCommissionlforlthe
ProtectionloflForeignlTrade],IMexico,l1300Novemberl1998, availablelat
<http://cisgw3.law.pace.edu/cases/981130m .htmI>(lastlvisitedlAprill3,12005).

217


http://www.cisg.law.pace.edu/cisg/biblio/schroeter3.html
http://www.cisg.law.pace.edu/cisg/biblio/walt.html
http://www.cisg.law.pace.edu/
http://cisg.law.pace.edu/cisg/biblio/4corners.html
http://www.cisg.law.pace.edu/cisg/text/ziegel7.html
http://cisgw3.law.pace.edu/cases/021126i3.html
http://cisg3.law.pace.edu/cases/951117h1.html
http://www.cisg.law.pace.edu/cisg/wais/db/cases2/010425b1.html
http://cisgw3.law.pace.edu/cases/960429m1.html
http://cisgw3.law.pace.edu/cases/981130m1.html

NordiclJournallofICommerciallLawlissuel20060# 1

FCHIS.A.lv.[AdriafillCommercialelS.r.l., Bundesgerichtl[SupremelCourt],[Switzerland,l150September
2000, availablelat http://cisgw3.law.pace.edu/cases/000915s2.htmll(lastlvisitedIMayl2,12005).

Filanto,l S.p.A.lv.l Chilewichll Intern.] Corp.,] 7890 F.Supp.l 1229,1(S.D.N.Y.0 1992), availablell at
<http://cisgw3.law.pace.edu/cases/920414u L .htmI>I(lastlvisited]Apr.112,012005).

Geneval Pharmaceuticas] Tech.] Corp.lv.I Barr] Labs.l Inc.,l U.S.I District] Courtl forl thel Southern
DistrictlofINewlYork,lUnitedIStatesloflAmerica,l100Mayl2002, availablelat
<http://www.cisg.law.pace.edu/cisg/wais/db/cases2/020510u l.html#vi>I(lastlvisitedIMay 1,
2005).

Landgerichtll [Districtl Court] Stendal,] Germany,l 120 Octoberll 2000, availablel at
<http://www.cisg.law.pace.edu/cisg/wais/db/cases2/001012¢1.htmI>(lastlvisitedlAprill12,
2005).

ObersterllGerichtshof,lAustria, ]2 1IMarch2000, availablelatl<http://www.cisg.at/10 34499g.htm>,
CLOUTlcaseln.[240,1Austria,[1998.

RheinlandlVersicherungenlv.lAtlarexS.r.l, Tribunale [DistrictlCourt] dill Vigevano,lItaly,]120]July
2000,ICaselNumberl405,ltranslationltolEnglish availablelatl<http://cisgw3.law.pace.edu
cases/000712i3.htm[>I(lastlvisited!Mar.020,012005).

SAIEDIV.IS.p.A.ILP, Courld’appel [AppellatelCourt] Liege,/Belgium,1281Aprill2003, availablelat <
http://cisgw3.law.pace.edu/cases/030428b 1.htm[>I(lastlvisitedIMayll2,12005).

SARLIBRIIProductionl"Bonaventure"lv.[SociétélPanlAfricanlExport, Courld’Appell[AppeallCourt]
Grenoble,lFrance,1220Februaryl1995, availablellat <http://cisgw3.law.pace.edu
cases/950222f1.htmI>[(lastlvisited]Aprill3,012005).

ScatolificiollLalPerlalS.n.c.ldilAldrigolStefanolelGiulianolv.IMartinlFrischdienstiGmbH, Tribunale
[DistrictlCourt] dilPadova, Italy,13 1IMarch2004,ICaselnumberl40466,ltranslationltolEnglish
availablelat <http://cisg3.law.pac.edu/cisg/wais/db/cases2/040331i3.html>(lastlvisited]an.
13,02005)L.

SO.IM.IAGRIls.a.sldilArdinalAlessandrol&IC.Iv.[ErzeugerorganisationIMarchfeldgemiiselGmbH
&ICo.IKG, Tribunale [DistrictlCourt] dilPadova,lltaly,1250Februaryl2004,140552, availablellat
<http://cisgw3.law.pace.edu/cisg/wais/db/cases2/040225i3.htmI>I(lastlvisited]Jan.013,12005).

3. Documents

SecretariatlCommentaryl[onlArticlel7loflthel1978IDraft], UnitedINationslConferencellon]lContractslifor
thellnternationallSalellofiGoods,IOFFICIAL RECORDS: DOCUMENTSIOFITHE CONFERENCEIAND
SUMMARY RECORDSIOFITHE PLENARY MEETINGSIANDIOFITHE MEETINGSIOFITHE MAIN
COMMITTEES (VIENNA, 10 MARCH - 11 APRIL 1980) 17018,0(1981), availablelat
<http://www.cisg.law.pace.edu/cisg/text/secomm/secomm07.htmI>I(lastlvisitedlApr.017,

2005).

28


http://cisgw3.law.pace.edu/cases/000915s2.html
http://cisgw3.law.pace.edu/cases/920414u1.html
http://www.cisg.law.pace.edu/cisg/wais/db/cases2/020510u1.html#vi
http://www.cisg.law.pace.edu/cisg/wais/db/cases2/001012g1.html
http://www.cisg.at/10_34499g.htm
http://cisgw3.law.pace.edu/
http://cisgw3.law.pace.edu/cases/030428b1.html
http://cisgw3.law.pace.edu/
http://cisg3.law.pac.edu/cisg/wais/db/cases2/04033li3.html
http://cisgw3.law.pace.edu/cisg/wais/db/cases2/040225i3.html
http://www.cisg.law.pace.edu/cisg/text/secomm/secomm-07.html

