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I.  INTRODUCTION

Intricatelissueslofllcontractllawlstemlfromlaliratherlplainliquestion:lislonellparty,lsuspectinglthatlthe
otherlpartylwilllnotlfulfilllhislobligationslinlcompliancelwithltheltermslofithelcontract,lentitled,
priorltoltheldatelagreedluponlforlperformance,ltolsuspendlhislownlperformancellandldemand
additionallguarantees,lorllevenlitolavoidlithellcontract?

Internationalluniformllawlenvisageslalnumberloflsituationslinlwhichlalbreachlislsaidltollhave
occurredlpriorltoltheltimelagreedluponlforlperformance.lInlthelarealoflinternationallsales
contracts,larts.0171,072,0and073(2)loflthelUnitedINationslConventionlonlContractslforlthe
InternationallSaleloflGoodsl(hereafter]”CISG”),lapplicableltolbothlthellbuyerlandlthelseller,llay
down,lonlthelonelhand,lthelsituationslinlwhichlanlanticipatoryllbreachllisldeemedltolhavelloccurred
and,lonlthelotherlhand,lthelremedieslavailableltolthelaggrievedlparty.lInlotherlwords,lthese
provisionsldesignatelthelcircumstanceslinlwhich,levenlthoughlnolbreachlloflcontractlhaslyetlbeen
committedlandltheltimelforlperformanceloflthelobligationlhaslnotlyetlelapsed,lalpartylmay,lin
orderlitolprotectlhislownlinterests,ltemporarilylstoplcomplyinglwithlhislcontractuallobligationslor
completelylfreelhimselflfromlthosellobligations.lInlthislrespect,larts.171,172,landl7 3(2)ICISGldiffer
fromlarts.[490andl64ICISG,whichlgovernlthelrightloflthelaggrievedlpartyltolavoidlthelcontract
whenllperformancelisloverdue,lthatllistwhenlthelothetlpartylhaslactuallylcommittedllalfundamental
breachloflcontract.

Art.[7 llandlart.0720CISGldifferlinltheirlpurpose,ltheirlconditionsloflapplication,landlthelsolutions
thatltheylprovide.lArt.172ICISGlislbasedlonlthelAnglolAmericanldoctrineloflanticipatorylbreach
andlauthorizeslthelinnocentlpartyltoldeclarelthellcontractlavoided,withoutlthelneedltolwaitluntil
thelbreachlmaterializeslonltheldatelwhenlperformancellisldue,liflitlisiclearlthatlthelotherlpartylwill
commitlalfundamentallbreachlloflcontract.JArt.07 1ICISG,lonlthelotherlhand,Imerelylauthorizeslithe
innocentlpartyltolsuspendlperformanceliflitibecomeslapparentlthatlthelotherlpartylwilllnot
performlallsubstantiallpartloflhislobligations.[Inlotherlwords,lwhereaslart.]7 20CISGlislaimedlatithe
terminationloflthelcontractuallrelationshiplandlthelreleasellofithelpartieslofitheirlobligations,lart.
71ICISGlislaimedlatlkeepinglithelcontractlintactlandlonlfoot.lArt.173(2)ICISG,linlturn,ldealslwith
thellissueloflanticipatorylbreachlinlthelspecificlcontextloflinstallmentlcontracts.

ThelUNIDROITIPrincipleslofllnternationallCommerciallContractsl(hereafter]l”UNIDROIT
Principles”)landlthelPrinciplesloflEuropeanlContractiLawl(hereafter]”PECL”),lrepresent,likelthe
CISG,lattemptsltol”promotelthelunificationlland/orlharmonizationloflinternationallcommercial
law.” IToday,latlthelinternationallandlEuropean(level,lthelUNIDROITIPrincipleslandlithePECL
respectivelylconstitute,linlithelfieldlofltransnationallcommerciallcontracts,ltheltwolsourcesloflnonl
bindinglorlsoftllaw Imosticommonlylreferredlto.ITheseltwolsetsloflPrincipleslarellargelylinspired
bylthelCISG.lIndeed,lthelGoverninglCouncilloflUNIDROITlrecognized,linlitslintroductionltolthe
UNIDROITIprinciples,lthatl”tolthelextentlthatlthelUNIDROITIPrinciplesladdresslissueslalso

1 Harryl M.I Flechtner, Thel CISG’sl Impactll onll Internationall Unification] Efforts:] Thel UNIDROITI Principlesl ofll International
CommerciallContractslandlthelPrincipleslofiEuropean]ContractlLaw, inThel19801UniformlSaleslLawll-10IdlIssuesIRevisitedlin
thelLightlofiINewlExperiences]169,11690(FrancolFerrariled.,/Guiffrel2003).

2 SeellthellPreambleltolthelUNIDROITIPrinciplesi2004,laslwelllaslart.01: 101(1)landl(2)IPECL.
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coveredibylthelCISG,ItheylfollowlthelsolutionslfoundlinithatlConvention.” lInlfact,lthel CISGlwas
"anlobligatorylpointlofireferencelinlthelpreparationloflthe]lUNIDROITIPrinciples.” [Similarly,lthe
CISGlwas,lforltheldrafterslofithe]lPECL,["alparticularlylfruitfullsourceloflideas.” IWithlthese
considerationslinlmind,lthelpresentlstudylwilllattempt,Ibeyondlthelboundariesloflcomparative

analysis,ltoldrawlconclusionslregardinglthelimpactloflthelCISG,lwithlrespectltolthelissuelof
anticipatorylbreach,lonlbothlthelUNIDROITIPrinciples,landlthelPECL.

II. SUSPENSIONIOFIPERFORMANCE
1.  Purposeland/RationaleloflthelRule

Grantinglonelpartylthelrightlitoldeclarelhimselflreleasedlfromlhisllcontractuallobligationslwhenever
hellsuspectslthatlhislcontractinglpartnerlwilllbreachlthelcontractlwouldlcontradictltwoloflthelmain
aimslthelCISGlislstrivingltolachievel-lonlthelonelhand,lthatloflkeepinglinternationallcommercial
contractslintactlasllonglaslpossiblelsollasltolpromotelgoodlfaith,lloyalty,landlseriousnesslin
internationalltransactions,land,lonlthelotherlhand,lthatloflavoidinglanloverloadlofltransnational
litigation.INevertheless,ltheldraftersloflthelCISGlconsideredlthatlthelpartylwholislunderlthe
contractuallobligationloflperforminglthelcontractlfirstlorlunderlthelobligationloflperforming
preparatorylacts,ldeserveslprotectionliflitlisthighlyllikelylthatlthelotherlpartylwilllnotlperformla
substantiallpartloflhislobligations.lIndeed,ltheldrafterslbelievedithatliflitlappearsithatlonelpartylwill
notlperformlhislobligations,l”itlwouldlbelinappropriatelforlthelotherlpartyltolbelrequiredlto
continuelwithlhisllperformancelofithelcontract,lwhichlcouldiresultlinlhislsufferinglanlirrevocable
loss.”*IThus,linlparticular,lthelsellerlwholhaslagreedltoldeliverleoodslonlereditloughtitolbe
protectedlinlcaseslinfwhich,Ipriorltoltheltimelofldelivery,lthelbuyerlbecomeslinsolventlorlhas
otherwiselmanifestedlthatlhelislunableltolpaylforlthellgoods.ISimilarly,lthelbuyerlwholhaslagreed
tolpaylthellpriceloflthellgoodslprioritoltheirldeliveryloughtitolbelprotectedlinlcaseslinlwhich,lprior
toltheltimeloflpayment,Ithelseller’slinsolvencylotlsomellotherlcircumstancelmakeslitlapparentlithat
helwilllnotldeliverlthelgoods.

Consequently,ltheldrafterslhavelagreedithatliflitlisthighlyllikelylthatlonelpartylwilllcommitla
substantiallbreachloflcontractl(butlnotlnecessarilylalfundamentallbreachlinlthelsenselofllart.l25
CISG),lart.[7 1ICISGlshouldlprotectlthelotherlpartylbylauthorizinglhimltolsuspendlperformance.
Inlotherlwords,lthelpartyl-lbuyerlorlsellerllwhoselinterestslarelithreatenedlbylthelotherlparty’s
potentiallfailureltollcomplylwithlhislcontractualloriconventionallobligationslimaylbeltemporarily
releasedlifromlhisllobligationlitolperformlthelcontract.

3 GoverninglCouncillofflUNIDROIT,lIntroductionltolthelUNIDROITIPrinciplesl(1994),
availablelonlinelatl<http://www.jus.uio.no/lm/unidroit.international.commercial.contracts.principles.1994.
commented/2>.[Thislislforlthelmostlpart,lbutinotlinlalllinstances,lthelcase.

4 MichaellJoachimlBonell, ThelUNIDROITUPrinciplesloflinternationall Commerciall Contractslandlthel ViennalSaleslConventionl—
AlternativellorllComplementarylInstruments?, inUnif.JL.IRev.129,1300(1996).

5 CommissionloflEuropeanlContractlLaw,[PrincipleslofIEuropean]lContractiLawIPartslllandlIIICombinedlandIRevisedlxxv
(OlelLandolandlHughlBealeleds.,12000).
6 Trevorl Bennett, Commentslonll Articlell 71, inCesarel Massimoll Biancall &l Michaelll Joachimll Bonell,] Commentaryll onl the

InternationallSalesl-0Thel19800ViennalSaleslConventionl513,15180(Giuffrel1987),lavailablelonlinelat
<http://www.cisg.law.pace.edu/cisg/biblio/bennettlbb7 1.html>;lseelalsolJosephlLookofsky, Thel19800UnitedINations

ConventionlonlContractsliforllthellnternationallSalelofliGoods, inInternationallEncyclopedialloflLawsl-IContracts,ISuppl.129,1147
(J.IHerbotsI&IR.IBlanpainleds.,IKluwerlLawlInternationall2000).
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2.  GroundslforlSuspensionl&TypeslofiPerformancesiSubjectltolSuspension
a. GroundslforlSuspensionlloflPerformance

Accordingltollart.17 1(1)ICISG,["alpartylmaylsuspendlthelperformanceloflhislobligationslif,lafter(the
conclusionlloflthelcontract,liflbecomeslapparentithatlthelotherlpartylwilllnotlperformlalsubstantial
partloflhislobligationslaslalresultlof:I(a)lalseriousldeficiencylinlhislabilityltolperformlorlinlhis
creditworthiness;lorl(b)lhislconductlinlpreparingltolperformlorlinlperforminglthelcontract.”[Thus,
thelparameters,lunderlart.17 1ICISG,lonlwhichlthelrightloflthelinnocentlpartyltolsuspend
performanceloflhislobligationsldepend,larelthelfollowing:I(i)lthelfactlthatliflbecomeslapparentlthat
albreachlwilllbelcommitted,lcloselyllinkedltolthelissuelofltheldegreeloflcertaintylthatlthelsaid
breachlwillloccur;(ii)lthelmagnitudelofithelfuturelbreach;landl(iii)lthelvariouslpossiblelindicialithat
thellbreachlwilllbelcommitted.

Regardinglparameter(l(i),laslstatedlabove,lart.17 1(1)ICISGlprovideslthatl”allpartylmaylsuspendlthe
performanceloflhislobligationslif, afterlthellconclusionllofithelcontract,lit becomeslapparentlthatlthellother
partylwilllnotlperformlalsubstantiallpartloflhislobligations”l(emphasisladded).IThelincapacitylito
performImustlbelobjectivelylrecognizable; Tinlotherlwords,lalneutrallobserverlofithelconcerned
internationallcommerciallbranch,linlthelsamelcircumstances,lwouldlconcludelthatltherelare
"objectivelgroundslshowinglsubstantiallprobabilitylofinonlperformance.” lindeed,l”thelapparent
inabilityltolperformimustIinotlonlylinducelsubjectivelfearsiwithlregardltolthelperformancelofithe
contractlbutlitimustlalsolenablelobjectivelobserversitolforeseelnonlperformance.” llnlsum,fart.07 1
CISGlrequires,lonlthelonelhand,lthatlanlobjectivelandlireasonablellobserverlwouldlconcludelthat
itlisThighlyllikelylthatlonelpartylwilllfailltolperformlalsubstantiallpartloflhislobligations ' land,Jon
thellotherlhand,lthatl”thelpartylwishingltolsuspendlperformancelcouldlholdl[thelrelevant
information]ltolbeltrue.llflthelpartylsuspendinglperformancelcouldlholdlthelinformationllavailable
tolbeltrue,lthelriskIfallsltolthelotherlparty.”"

Provided,laslirequiredlunderflart.17 11ICISG,thatlthelincapacityltolperformlhaslbecomelapparent
onlylafterlthelconclusionloflthellcontract,Ithelinnocentlpartylmaylsuspendlperformanceloflhis
obligationslevenliflthelcircumstanceslthatlcausedlthelsaidlincapacitylalreadylexistedlatlitheltimelof
thelconclusionloflthelcontract. “lindeed,l” thelaimloflthelproposallthatlledltolthelpresent
formulationlwasltolpermitlalsuspensionloflperformancelevenlwhenlthelcircumstanceslthatimade

7 Fritzl Enderleinl &I Dietrichl Maskow,] Internationall Salesl Law:] Unitedl Nations] Conventionl onll Contractsl forll the

InternationallSaleloflGoods;IConventionlonlthelLimitationlPeriodlinlthellnternationallsaleloflGoodsl2850(Oceana

Publicationsl1992),lavailablelonlinelati<http://www.cisg.law.pace.edu/cisg/biblio/enderlein.html>;lJelenalVilus, Provisions

CommonltolthellObligationsloflthelSellerlandlthelBuyer, inInternationallSaleloflGoods:IDubrovnikILecturesl239,024 11(Petar

Sarcevicl&IPaullVolkenleds.,lOceanalPublicationsl1986),lavailablelonlinelat

<http://www.cisg.law.pace.edu/cisg/biblio/vilus.html>;JohnlO.IHonnold,[UniformlLawlforlInternationallSalesilUnderlthe

19800UnitedINationslConventionl4300(3rdled.,IKluwerlLawlandTaxationlPublishers]1999),lavailablelonlinelat

<http://www.cisg.law.pace.edu/cisg/biblio/honnold.html>.

Honnold, supralnotel7,latl430.

9 PeterISchlechtriem,]JUniformlSaleslLawl-IThelUNIConventionlonlContractslforlthellnternationallSaleloflGoodsl94l(Manz
1986),lavailablelonlinelatli<http://www.cisg.law.pace.edu/cisg/biblio/schlechtriem.html>.

10 KarllH.INeumayerl&ICatherinelMing,IConventionldelViennelsurllesiContratslde]VentellnternationaleldeIMarchandises
4610(Cedidacl1993).

11 LiulChengwei,]JRemedieslforIlNonPerformance:IPerspectiveslfromICISG,JUNIDROITIPrinciplesI&IPECLISNY.20(2003),
availablelonlinelatl<http://www.cisg.law.pace.edu/cisg/biblio/chengwei.html>.

12 Neumayer/Ming, suprallnotell10,latl459.

o
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thelobligor’slperformanceldoubtfullhadlexistedlbefore,lbutlhadlnotlbecomelapparentluntillafter
thellconclusionloflthelcontract.” Iflithwaslalreadylapparentlatithelconclusionlofithelcontractlthat
onelpartylwouldlnotlbelableltolperform,Ithelotherlpartylmaylinotisuspendlperformance. 1" Ifithose
circumstanceslwerelgenerallylapparentlbutinotlinlfactlknownlbylthelpartylwishingltolsuspend
performance,[litlislnotlclearlwhetherlthelarticlelwouldlbelheldltolbelapplicable,Ibutlprobablylit
wouldlbelheldinotditolbe.” IIndeed,lgiven,lonlthelonelhand,ltheldutylofleachlparty,latlitheltimelof
thelconclusionloflithelcontract,ltolexaminelthelcreditworthinesslofithelotherlparty,land,lonlthe
otherllhand,lthelfactlthatlthelincapacityltoliperformImustibelobjectivelylrecognizable,litlseemslthat
thelrightltolsuspendlperformancelshouldinotlbelavailableliflonelparty’sldefectiveleconomic
situationlwaslgenerallylapparentibutinotlinlfactlknownltolthelotherlparty. 1" Alpartyiwouldlhave
thelrightltolsuspendlperformancelonlyliflhelwaslawareloflithelbadleconomiclsituationloflthelother

partylatlthelconclusionloflithelcontractlandlcanlprovelthatlthelotherlparty’sleconomiclsituation
considerablyiworsened.”"’

TheltextloflthelConventionldoeslnotlprovidelspecificlcriterialforldeterminingltheldegreelof
certaintylrequiredlforlreachinglthelconclusionlthatlalpartyl”willlnot”lperformlalsubstantiallpartlof
hislobligations.INevertheless,lgivenlthatlthelapplicabilityloflart.17 1(1)ICISGlisltolbelfoundedlon
objectivellconsiderations,[”strictlylconstrued,lthellanguageloflithelarticlelseemsltolrequirelthatithe
likelihoodloflthelapprehendedlnonlperformancelamountltolalvirtuallcertaintylbylnormallbusiness
standards.” “IAbsolutelcertaintylisthoweverlnotlalrequirementlunderfart.07 1ICISG [First,l"ithmust
belrememberedlthatlthelcaseslinlwhichlitlcanlbelstatedlwithllabsolutelcertaintylthatlalparticular
" deficit”Iwilllleadltolanlinabilityltolperformlarelverylinfrequent.” IThelpartylseekinglsuspension
islfrequentlylincapableloflassessingllpreciselylthelprobabilitylthatlalnonlperformancelwillloccur,lbut
hellislmerelylinlallpositionltolassert,Ibasedllonlallpartylsubjectivelappreciationllofithelcircumstances,
thatlitlisllikelylthatlsuchlnonlperformancelwillloccur.lSecond,l”circumstanceslthatlmakelit
‘apparent’lthatlthelotherlpartylwilllnotlperformlIneedInotlestablishlalcertaintyloflnonlperformance
sincelthelinitiallappearancelmaylbelmodifiedibylclarificationloflithelsituationllorlbylthelremovallof
thellinitiallbarriersltolperformance,” lgivenladequatelassuranceloflperformancelmaylbelprovided
(seelarticlel71(3)ICISG, infralll.4).0Third,lonelshouldinotelthat,lasldiscussedlinldetaillhereafter
(infrallL.6.),ltheldegreeloflcertaintylthatlalbreachlwilllbelcommitted,lrequiredlunderlart.07 1ICISG,

13 Schlechtriem, supralnotel9,latl92.IThelproposal,;whichlcorrespondeditolart.173(1)loflthelConventionlrelatingltolalUniform
LawlonlthellnternationallSaleloflGoodsl(hereafterl”ULIS”),Iwaslintendeditolpreventlthelpartyllikelylnotltolperformlhis
obligationslfromlinsistinglonlperformancelbylthelotherllparty,Jmaintaininglthatlhislsituationlhadlnotldeterioratedlafterlthe
conclusionlloflithelcontractlbutlwaslalreadylunsatisfactorylbeforelthatldatelsincelhelhadlpreviouslylfailedltolperformlhis
obligationsltolthirdlparties.

14 Schlechtriem, supralnotel9,latl93.

15 Bennett, supralnotel6,lat]524.

16 Enderlein/Maskow, supralnotel7,]atl 285,laccordingltolwhomll”thel right] tol suspendl performancel mustlnotlleadltolla
situationlwherelcontractslarelthoughtlesslylconcluded.lInlspiteloflthelinclusionllofithelcircumstanceslexistinglatithe
conclusionloflthelcontract,lthelfirstlpartylstilllhaslthelobligationltolexaminelthelcreditworthinessloflthelotherlparty.”

17 Chengwei, supralnotel11,0§09.2.

18 Bennett, supralnotel6,latl522.

19 Schlechtriem, supralnotel9,latl94.]Evenithoughlthelformulationlinlart.062(1)loflthel1978IDraftl(counterpartlofithelactual
art.171(1)ICISG)I-IwhichlIprovidedithatltheldeteriorationlmustlgivel” goodlgroundsitolconclude Ithatlithelotherlpartylwill
notlperforml-Iwaslconsideredltoolsubjective,lthelpresentlformulationlshouldinotlindicatelalrestrictionltolthelsolelcaseslin
whichlnonlperformancelislabsolutelylcertainl(seelA/Conf.197/C.1/SR.370atl11§1950(=10.R.0431)).lInlthelopinionloflthe
Canadianldelegate,ltherelisinotlevenlanlappreciableldifferencelbetweenlthelformulationl”itlbecomeslapparent”landl”good
groundsltolconcludelthatlthelotherlpartylwilllnotlperform”I(seelA/Conf.197/C.1/SR.380atl208181(=10.R.1433);Iseelalso
A/Conf.97/C.1/SR.370atl1208§01040(=10.R.1432)).

20 Honnold, supralnotel7,latl430.
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isllowerlthanltheldegreeloflcertaintylrequiredlunderlart.172ICISG,lwhichlprovideslforlavoidance
oflthelcontractlinlcaseloflanticipatoryl(fundamental)lbreach.lInllconclusion,lart.17 1ICISGldoesInot
requirelabsolutelcertaintylthatlalbreachlwillloccur.

Asltolthelmagnitudeloflthelbreachl(parameterll(ii)),lart.]7 1(1))JCISGlrequires,linllorderlforlonellparty
tolbelentitledltolsuspendlperformancellofihislobligations,lthatlitlbecomeslapparentthatlithelother
partylwilllfailltolperforml”alsubstantiallpartloflhislobligations. [ Thelrightltolsuspendldependslion
howlimportantlthelobligationlisltolthelpartylrelyinglonlit.” INevertheless,laslalgenerallrule,lthe
"performancellofl‘relativelylminor’l(cf.1320(2)IGermanlCivillCode)lobligationsimaylnotlbelforced
bylsuspendinglone’slownlperformance.””*TAslexplainedibelowl(infrallL.6.),[itlisThoweverlnot
necessarylthatlthelsuspectedibreachlbelfundamentallinithelsenseloflart.12 5ICISG. lnlotheriwords,
art.l7 11CISG[”enableslithelConventionlitolprovidelforlalpartyltolsuspendlperformancelwherelthe
otherlparty'slbreach,lwhilelsubstantial,Jmaylnotlbelsufficientlylfundamentalitoljustifylavoidance.”*
Thelimportance,lforlithelobligee,lofltheljeopardizedlobligationlmustlhoweverlhavelbeen
recognizableltolthelobligorlatltheltimeloflthelconclusionlofithelcontract.”

Finally,lasltolthellvariouslpossiblelindicialthatlalbreachlwilllbelcommittedl(parameterl(iii)),
art.[7 1(1)(a)DCISGDmentions,ﬂinﬂtheﬂfirstﬂplace,Uaﬂ”seriousﬂdeﬁciencyl]inl][the]ﬂabilityﬂto[lperform.”26
Suchldeficiencylcanlrelateltolbothlthelsellerlandlthelbuyer.[Thelcauselofltheldeficiencylis
irrelevant;litldoeslnotlhaveltolbelthelresultloflanybody’slfaultinorldoeslanybodyllhaveltolbe
responsiblelforfit.” 1" Therelmaylbelaldeficiencylinlthelabilityloflalpartyltolperformlialcontractleven
iflthelparty’sifinanciallsituationllislexcellent.”” TThelsaidldeficiencylmaylbeleitherlsubjectivel(for
examplelinsolvency, “Inonlperformanceloflotherlparallellcontracts, Totlexpirationloflallicense)lor
objectivel(forlexamplelforthcominglstrike,lfirelinlthelmanufacturer’sifactory,lofficiallpubliclorder
havinglanlimpactlonlthelcontractlorlitslperformance,lsuchlaslthelprohibitionltolexporticurrency
fromlithelbuyer’slcountrylorlembargolmeasures).” TAldeficiencylinlthelbuyer’slabilityltolperform,
forllinstance,” canlbelthelresultloflalFOBlbusinessiwhereltherellislinsufficientlstoragelroomlon

21 Schlechtriem, supralnotel9,latl93.

22 Schlechtriem, supralnotel9,1atl93.ISeveralldecisionslpointloutlthatlthelbuyer’slsubmissionsltolthelcourtlifailedltolindicate
thatlithelsellerlwouldInotIperformlalsubstantiallpartloflhislobligations:IGERMANYIOberlandesgerichtl OLG]I[Provincial
CourtloflAppeal]lDresden,01270Decemberl1999,020U002723/99,0lavailablelonlinelat
<http://cisgw3.law.pace.edu/cases/991227g1.html>;ISWITZERLANDIZirichlHandelskammerl[ZHK]I[ZiirichlChamber
ofI(Commerce],lArbitrallawardINo.0273/95,0310May01996,0availablelonlinelat
<http://cisgw3.law.pace.edu/cases/960531s1.html>.

23 Bennett, supralnotel6,latl52 1.JGERMANYILandgerichtl[LGI[DistrictlCourt]iBerlin,l150Septemberl1994,1520S0247/94,
availablelonlinelatl<http://cisgw3.law.pace.edu/cases/940915g1.html>.

24 Bennett, supralnotel6,latl519.

25 Schlechtriem, supralnotel9,lat]94.

26 Seel GERMANYI OLGI Hamm, 230 Junel 1998,0 190 Ul 127,/9701 (CLOUTI casell No.l 338),0 availablell onlinel at
<http://cisgw3.law.pace.edu/cases/980623g1.htmI>landISWITZERLANDIZHKIArbitrallawardINo.1273/95, supralnotel22.

27 Enderlein/Maskow, supralnotell7,latl286[287.

28 Enderlein/Maskow, supralnotel7,latl286[287.

29 SeeAUSTRIAIObersterlGerichtshofl[ OGH]I[SupremelCourt],]120Februaryl1998,1210b01328/97tI(CLOUTlcaselNo.12 38),
availablelonlinelati<http://cisgw3.law.pace.edu/cases/980212a3.html> Jaccordingltolwhichlart.17 1(1)(a)ICISGlcoverslcases
inlwhichllalpartylislsubjectltolanlinsolvencylproceedinglorlhaslcompletelylceasedltolpaylbutinotlinlwhichlpaymentlislslow.

30 SeelBELGIUMITribunallCommerciall[DistrictlCourt]IBruxelles,1131Novemberl19921A.R.02700/90,lavailablelonlinelat
<http://www.cisg.law.pace.edu/cisg/wais/db/cases2/921113b1.html> Iwhichlrecognizeslthelapplicabilitylofithe
Conventionlandlthelrightloflthelsellerltolsuspendideliverylbecauselthelbuyerlfailedltolpaylthelpricelundetlalpriorlcontract,
butlwhichlfailsltolcitelart.07 11ICISG.

31 Neumayer/Ming, suprallnotell10,latl460.
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boardlalship.” “IAldeficiencylinlthelseller’slabilityltolperformimaylbelmadelapparent,iforlexample,
bylrecurrentldelayslinldeliverieslinlviolationlloflmandatorylcontractualldeadlines,lotlbyltheldelivery
ofldamagedlgoodslitolthelbuyerlotlevenlitolthirdlpartieslifithelexistencelofltheldefectslcauseslserious
doubtslregardinglthelperformancelofithelcontract,lforlexamplelifitheldefectslindicatelallacklof
commandlofltheltechniquelrequired. IInlGermany,lthelbuyeriwaslfounditolbelentitleditolsuspend
hislobligationslonlthelbasisloflthelseller’slinabilityltoldeliverlgoodslfreeloflirestrictionslimposediby
thelseller’slsupplier.

Thel”seriousldeficiencyllinl[alparty’s]icreditworthiness, lmentionedlinlart.07 1(1)(a)JCISGlasla
secondlipossiblelcircumstancelthatimaylmakelitlapparentlthatlthatlalbreachlwilllbelcommitted,
"shouldlbelinterpretedlbroadlylandlcoverltheleventlwhereltheleconomiclsituationloflallguarantor
otlproviderloflalguaranteeldeteriorates.” [Justlikeltheldeficiencylinlalparty’slabilityltolperform,a
deficiencyllinlcreditworthinesslcanlrelateltolbothlparties:I"notlonlyltolthelbuyerlwholislobligatedlito
paylithelpriceloflthelgoods,Ibutlalsoltolthelsellerlwholmaylfindlhimselflincapableloflfinancing
manufactureloflithelsoldlgoods.[Thelcreditworthinessloflithelbuyerlmaylevenlplaylalrolelwhenlhelis
thelonelltolperformlfirst,le.g. Jinlthelcaselofladvancelpaymentlorlthelopeningloflalletterloflcredit.””’
Allseriouslldeficiencylinlthelbuyer’slcreditworthinesslcanlbecomellmanifest,lforlexample,lthrough
delayslinlorlthelabsenceloflpaymentsiduelwithlrespectltolotherlorders.  lIf, laslalresultloflthis
deficiency,litlbecomeslapparentlthatlthelbuyerlwilllnotlbelableltolpaylthelpriceloflthelgoodslthat
areltolbeldeliveredibylvirtueloflthelcontractlinlquestion,lthelsellerlislreleasedlifromlhislobligation
tolmanufactureland/orldeliverlithoselgoods.l”However,laldeficiencylinlthelcreditworthinessloflithe
buyetlisinolreasonliforlsuspendinglperformancelwhenlthelfinanciallsituationloflthellbuyerlhaslnot
changedlsincelthelconclusionlofithelcontractlandlwhenltherelarelgrowingldoubtslonlthelpartlof
thelsellerlinlregarditolsettinglthelbuyerlaltimellimitlforlpayment.”

Art.071(1)(b)ICISGlrefersltoltheldefaultinglparty’sl” conductlinlpreparingltolperformlorlin
performinglthelcontract.”*IThislparagraphlisitolbelunderstoodlinlthellightloflarts.132landl34
CISG,lonlthellonelhand,lregardinglthelseller’slobligations,landllarts.154,160,land16 51CISG,lonlithe

32 Enderlein/Maskow, supralnotell7,latl286.

33 Neumayer/Ming, supralnotel10,latl461.

34 GERMANYIOLGIHamm,1190U0127/97, supralnotel26;]AUSTRIAIOLGILinz,1230Mayl 1995,11R164,/95[34,lavailable
onlinelatl<http://cisgw3.law.pace.edu/cases/95052 3a3.html> lseelalsol AUSTRIAIOGH, I60Februaryl1996,110010b1518,/95
(CLOUTIcaselNo.1176)I(Aus.),lavailablelonlinelati<http://cisgw3.law.pace.edu/cases/960206a3.html>.

35 SeelJAUSTRIAIOGH,1200b01328/97t, supralnotel29.

36 Chengwei, supralnotell1,0§09.2.

37 Chengwei, supralnotel11,1809.2.0SeelalsolHUNGARYIArbitrationlCourtloflithelChamberloflCommercelandlIndustrylof
Budapest,lArbitrallawardlVB/94124,0170Novemberl1995,lavailablelonlinelat
<http://cisgw3.law.pace.edu/cases/951117h 1.html> linlwhichlthelsellerlwaslfoundlentitleditolsuspendlperformanceloflhis
obligationslonlthelgroundsithatlthelbuyerlhadlfailedltolopenlanleffectivelbanklguaranteel(thelbanklguaranteelhadlbeen
openediwithlaldatelthatlhadlalreadylexpired)JCHINAlInternationallEconomidi&ITradelArbitrationlCommission,JArbitral
awardICISG/1996/11,12 70Februaryl1996,lavailablelonlinelatl<http://cisgw3.law.pace.edu/cases/96022 7cl.html>.

38 SeelBELGIUMIRechtbankl[DistrictlCourt]lvaniKoophandellHasselt,] 11Marchl1995,01A.R.13641,/94,lavailablelonlinelat
<http://cisgw3.law.pace.edu/cases/950301b1.html> JandIBELGIUMITribunallCommerciallBruxelles,JA.R.12700,/90,
supralinotel30i(notlcitinglart.07 1),lwhichlfoundithelsellerlentitledltolsuspendlhislobligationslgivenlthelbuyer’slsevenimonth
delaylinlpayment,lrespectivelylnonlpayment,lofithelpricelunderlearlierlsaleslcontracts.

39 Chengwei, supralnotel11,0§09.2.

40 Thelfollowinglcaseslcitellsubparagraphl(b):INETHERLANDSIRbI[DistrictiCourt]I'siHertogenbosch,1998 1/HAZAI9512299,
200ctoberl1998,lavailablelonlinelati<http://cisgw3.law.pace.edu/cisg/
wais/db/cases2/981002n1.htmI>;JHUNGARYIArbitrationlCourtlattachedltolthelHungarianlChamberloflICommerceland
Industry,lArbitrallawardlVbi194131,051Decemberl199501(CLOUTIlcaselNo.1164),lavailablelonlinelat
<http://cisgw3.law.pace.edu/cases/951205h 1.htmI>;/GERMANYILGIBerlin,1520S0247/94, supralnotel23.
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otherlhand,lregardinglthelbuyer’slobligations.lIndeed,Inotlonlylthellcontract,Ibutlalsolthe
Convention,Imaylimposelthelperformanceloflpreliminaryllacts,lsuchlaslthelmakingloflshipment
arrangementsl(art.1320CISG),Ithelhandingloverlofldocumentsl(art.134ICISG),lthelopeninglofla
letterloflcreditl(art.J64ICISG) Jorlthelsupplyinglofispecificationslforleoodsi(art.1651CISG). "I Thus,
thelfollowinglhave,Iforlinstance,lbeenlheldltolfalllunderlart.7 1(1)(b)ICISG:lalpromisor'slsupplylof
nonlconforminglgoodslinlthelcurrentlcontract, “lalfailureltolprovidelalbanklguaranteelaslagreed,
andlthelnonlpaymentloflthelprice. ¥IFurthermore lthelconductlreferredltolinlart.J7 1(1)(b)ICISG
"maylalsolreferltolthelfulfillmentloflotherlcontractsl.l.l.landlislindependentlofithelfinancial
situation...Itlmaylalsolcoverltheluseloflcertainlunfittinglrawlimaterialslinlperforminglobligations
underlsimiladlcontracts.”IForlexample,"albuyerfwholhaslcontractedlforlprecisionlparts,;whichlhe
intendsltolluselimmediatelyluponldelivery,Imayldiscoverlthat,lalthoughltherelhaslbeenlno
deteriorationlinlthelseller'slabilityltolperformlandldeliverlpartsloflthelqualitylrequired,ldefective
deliverieslarelbeinglmadeltolbuyersiwithlsimilarlneeds.lIflthelreasonlforltheseldefectiveldeliveries
islthatlthelsellerlhaslbeenllusinglrawlmateriallfromllalparticularlsourcelandliflthelsellerlislproposing
tolusellmateriallfromlthatlsourcelforlthellcontractlinlquestion,lthelbuyerlwilllbelentitledltolsuspend
hislperformance.”*IInlsum, lthelfailureltolperforminecessarylpreliminarylactsimaylconstitute,lin
compliancelwithlart.07 1(1)(b)ICISG,lallvalidlgroundlforlsuspensionloflperformance,lbylthe
innocentlparty,loflhislobligations.lInlcertainlcircumstances,lthelfailurelmentionedlin
art.]71(1)(b)ICISGlmaylevenlconstitutelallbreachloflcontractlsufficientlylfundamentallitolentitlelthe
aggrievedlpartyltolavoidlthelcontractl(arts.[49(1)(a)land]64(1)(a)ICISG)lorltolinitiatelthe Nachfrist
procedurel(arts.147(1)landl63(1)ICISG).INevertheless,levenllinlsuchlcases,lliflthelaggrievedlpartylstill
wishesltolpursuelperformanceloflthelcontractlorllifithelgroundsliforlavoidanceloflthellcontractlare
unclear,lsuspensionloflhislownlperformancelratherlthanlavoidanceloflthelcontractlremains
availableltolthislparty, Iprovidedithatlthislchoicelislnotimoreldetrimentalltoltheldefaultinglparty
(see infralll.6.).

b. TypesloflPerformancesiSubjectltollSuspension

Art.17 1ICISG relatesltolanylpartylandlanylobligation.” “[Iflithelconditionsloflart.17 1ICISGlare
satisfied,lbothl(advance)lperformanceloflthelcontractlandlactslregardinglpreparationloflthe
performanceloflithelcontract,limposedlbylthelcontractlitselflorlbylthelConvention,Imaylbe

41 SeelforlexamplelGERMANYILGIBerlin,1520S1247/94, supralnotel23.

42 GERMANYILGIBerlin,1520S0247/94, supralnotel23.

43 HUNGARYIArbitrallawardlVB/94124, supra notel37.

44 HUNGARYIArbitrallawardlVB/9413 1,lsupralnotel40.

45 Chengwei, supralnotell11,1809.2;lseelalsoLookofsky, supralnotel6,latl148.1Bylcontrast,lYinghaollYang, SuspensionlRuleslUnder
ChineselContractlLaw,lthelUCClandlthelCISG:ISomelComparativelPerspectives, inll18(7)ChinalLawl&Practicel2 3l(Euromoney
Publicationsl2004),lavailablelonlinelatl<http://www.cisg.law.pace.edu/cisg/biblio/yang.html> Imaintainslthatltherelis
nothinglinltheltextloflthelCISGlthatlcanlsupportlthelviewlthatlart.17 1(1)(b)ICISGlgoeslbeyondlthelpromisor’slconduct
directlylconnectedltolthelcurrentlcontract;linlparticular,Jhelpointsloutlthatl”inlalmostlalllreportedicasesiwherelCISG
71(1)(b)lwaslapplied,l‘conduct’Thaslbeenlinterpretedlasithosellactionsldirectlylrelatedltolthelcurrentlcontract, Twhereaslin
caseslinlwhichlthelbuyer’sinonlpaymentloflpreviouslordersiwaslreferredito,lthelcourtlappliedithel”creditworthiness”
standardlofllart.07 1(1)(a)ICISG,lratherlthanlart.17 1(1)(b)ICISG.[Yanglconcludeslthatl”iflthelconductlisinotldirectlylrelated,
thenlthelpromiseelcanlonlyllrelylonICISGI71(1)(a).”

46 Bennett, supralnotel6,latl520.

47 Honnold, supralnotel7,latl427.

48 Enderlein/Maskow, supralnotell7 latl284.
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suspendedlbylthelinnocentlparty,lbuyerlotlseller, “Iprovidedithatltherelislalreciprocallrelationship
betweenlthelobligationlsuspendedlandithelcounterlperformance. TIndeed,”whatlarelrequiredlare
notlonlylactslinlperformanceloflithelcontract,lbutlalsolthoselinlpreparationloflperformancelwhich,
therefore,lcanlalsolbelsuspended””".IThus,lthelsellerlislentitledinotlonlyltoldelayltheldeliveryl(arts.
31134I1CISG)lIbutlalsoltolinterruptlthelmanufactureloflthelgoodslorltheirlprocurementliflhe
becomeslawarelloflthelbuyer’slimpendinglinsolvencylorliflitlsimplylbecomeslapparentlithatlthe
buyerlwilllnotlpaylthelprice.lSimilarly,lthelbuyerlmaylnotlonlyldelaylthelpaymentloflithelpricelbut
alsollsuspendlthelestablishmentlofllalletterloflcreditl(arts.154159CISG)lorlthelorganizationloflithe
takinglloverloflithelgoodsl(art.J60ICISG)if,lforlexample,litlbecomesllapparentlthatlthelsellerlwilllnot
deliverlithelgoods,lorliflthelsellerlhaslbeenldeliveringldefectivelgoodsltolotherlbuyerslwithllsimilar
needs,lusingllrawlmateriallfromlalparticularlsourcelthatlthelsellerlintendsltoluselalsolforlthe
contractlinlquestion.Morelprecisely,linlcaseslofldeficiencylinlthelseller’slabilityltolperform,l”by
suspendinglperformancelthelbuyerlwilllrenderliflunnecessaryltolmakelalprepayment,ltollestablish
alletterloflcreditltolcoverlthelpriceloflfutureldeliverieslorltoltakelpreliminarylstepslsuchlaslithe
makingloflshippinglarrangementslorlithelhandingloverlofldocuments.” “IFurthermore,lonelmay
holdlthatlart.17 11ICISGlalsollallowslthelsuspensionloflthelseller’slobligationltoldeliverlsubstitute
goodslunderllart.l46ICISG,li.e.,lanllobligationlwhichlpresupposeslanlearlierlbreachloflcontract.
Indeed,l”itlislquitellogicalltolincludelthelobligationltoldeliverlsubstitutelgoodsliflitlhaslbecome
doubtfullaslalconsequencelthatithelpricelwilllbelpaid.””’

Inlconclusion,lthelremediesllavailableltolthelinnocentlparty,Junderlart.l7 11ICISG,larellimitedlto
suspensionloflperformancelofithelcontractl(including,lforlthelseller,lthelobligationltoldeliver
substitutelgoods),landlsuspensionlloflperformancellofldutieslitolbelfulfilledlinlpreparationlof
performancelofithelcontract.[Thelseller,lforlexample,lislnotlauthorizedltoldisposeloflgoodsiheldlfor
thelbuyer,Inorlislthelbuyerllauthorizedltolpurchasellgoodsltolreplacelthoselthatloughtltolbe
providedibylithelseller.”lAccordinglitolart.175 Jsuchlremedieslarelavailablelsolelylwhenlthelcontract
haslbeenllavoided.

49 Schlechtriem, supralnotel9,latl93.0Thelsuspendinglpartyldoesinotlbreachlthelcontractlifithelsuspensionlislrightful;lsee
GERMANYILGIStendal,011200ctober02000,0220S0234/940(F.R.G.),lavailablelonlinelat
<http://cisgw3.law.pace.edu/cisg/text/001012glgerman.html>Jaccordingltolwhichlsuspensionlisinotlalbreachlbutla
unilaterallrightltolmodifyltheltimelforlperformance;lICClawardINo.18786,0Januaryl1997,lavailablelonlinelat
<http://cisgw3.law.pace.edu/cases/978786il.html> Iwhichlstatedlthatlthelbuyerlwouldinotlhavelbreachedliflhelhad
exercisedlithelrightltolsuspend.

50 GERMANYIOLGIDresden,120U02723/99, supralnotel22.

51 Enderlein/Maskow, supralnotel7,lat]284.

52 Bennett, supralnotel6,latl5190520.

53 Enderlein/Maskow, supralnotel7,lat]284.

54 Honnold, supralnotel7,latl427.
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3.  PreventionlofithelHandinglOverloflGoodslAlreadylDispatched

all  RightlofithelSellerltolStoplGoodslinl Transit

Unlikelthelfirstlparagraphlofllart.]7 1HICISG,lapplicableltolbothlthelsellerlandlthelbuyer,lthelsecond
paragraphloflthelsamelprovision” lonlylrelatesltolthelseller. *IThislparagraphldealsiwithlcaseslin
which,lafterlthellgoodslhavelbeenldispatched,litlbecomeslapparentl(or,lasithellawlformulates,
"evident”)Ithatlthelbuyerlwilllnotlperformlhislobligationltolpaylthelprice.[Thelsellerlislauthorized
tolsuspendlperformanceloflhislobligationltoldeliverlthelgoodslbylpreventinglthelcarrierlfrom
handinglthemloverltolthelbuyer,levenlifithelbuyerlholdslaldocument,lsuchlaslanloceanlbilllof
lading,lwhichlentitleslhimltolobtainlthemllandllevenlifitheylwereloriginallylsoldlonltermslgranting
thelbuyerlcreditlafterlreceiptloflthelgoods. IClearly,lthelprovisionlislusefullonlylif,Jonlthelone
hand,lthelthreatloflnonlpaymentlisidiscoveredllafterlthelgoodslhavelbeenldispatchedlbutlbefore
theylarelhandedlover,land,lonlthelotherlhand,l”thelsellerlhasinotliretainedlcontrolloverlthelgoods,
aslbylthelretentionloflalnegotiablelbillloflladingl(art.158(2))”.”®

Thelrightltolstopligoodsllinltransitl”islavailablelwithoutlregarditolwhetherlrisklofllossThaslpassediito
thelbuyer.”” IThelgenerallruleslonltheltransferloflthelriskltolthelbuyeriprovidelithelfollowing ifithe
contractloflsalelinvolveslcarriageloflthelgoods,Ithelrisklpasseslatitheltimelwhenlthelgoodslare
handedloverltolthelfirstlcarrierl(art.167(1)ICISG);linlrespectlofigoodslsoldlinlitransit,lthelrisklpasses
tolthelbuyerlatltheltimeloflthelconclusionloflthellcontractl(art.l68ICISG);linlcaseslthatldolnotlfall
withinlarts.[670landI68ICISG,thelrisklpasseslitolthellbuyeriwhenlheltakesloverlthelgoodsl(art.169 ab
initiollCISG).ISuchlrulesldolnotlaffectithelrightloflthelseller,liflthelconditionsloflart.17 1(2)ICISG
arelsatisfied,ltolpreventlthelhandingloverloflthellgoodsltolthelbuyer.lIndeed,first,lthelobjectloflithe
provisionslonlthelpassingloflithelrisklandlthatloflart.]7 1(2)ICISGldiffer:Ithelruleslonlthellpassinglof
thelrisklconcernlcasesloflaccidentalllossloflorldamageltolthelgoods,lwhereaslart.17 1(2)ICISG
addresseslsituationslinlwhichlitlappearslthatlthelbuyerlwilllnotlbelableltollpaylthelprice.[Thus,lthe
circumstanceslleadinglitolthelpassinglofithelriskltolthelbuyerlarelindependentlfromlthoselinlwhich
thelsellerlhaslalrightltolsuspendlperformanceloflhisllobligationltoldeliverlthelgoodsl(obligation
whichlthelsellerlislcapableloflperforminglbutlvoluntarilyldecidesinotltolperform).ISecond,lart.
71(2)landlthelprovisionslonlthelpassinglofithelrisklareltolbelconsideredlcomplementarylprovisions:
if,Jafterltheltimeldefinedlunderlarts.167(1),168,lorl69ICISGlasltheltimelwhenlthelrisklpassesltolithe

55 Art.171(2)provideslthat]”ifl thelsellerlhaslalreadyldispatchedlthel goodsibeforel thelgroundsldescribedlinlthel preceding
paragraphlbecomellevident,lhelmaylpreventlthelhandingloverlofithelgoodsltolthelbuyerlevenlthoughlthelbuyerlholdsla
documentIwhichlentitleslhimltolobtainlthem.[Thelpresentlparagraphlrelateslonlyltolthelrightslinlthelgoodsllasibetweenlthe
buyerllandithelseller.”

56 Thelproposallthatlthelbuyer,ltoo,lshouldlbelgrantedithelrightltolrevokelalmoneyltransferlorderl(formulatedlasifollows:1” Ifla
partylhaslalreadyldispatchedithelgoodslorlsentlthelmoneyl(includinglhavinglhadlissuedlalletterloficredit)lforlthelgoodslbefore
thelgroundsimentionedlinlparagraphl(1)Ibecomelevident,Jhelmaylpreventlithelhandingloverlofithelgoodslorlthelpaymentlofithe
moneylevenlthoughlthelotherlpartylholdslaldocumentlthatlentitlesthimltoldeliverylofithelgoodslorlpaymentlofithelmoney,las
thelcaselmaylbe.[Thislparagraphiirelateslonlyltolrightsllinlthelgoodslotlinlthelmoneylasibetweenlthelbuyerlandlthelseller.”),lwas
rejectedlduringltheldraftingloflthel CISGI”becauseltherelwaslfearloflalseriouslimpairmentlofithelinternationallpayment
transactionslandlbecauselinlmanylcountriesithelnonlpaymentloflalchequelconstituteslalcriminallact.INolsuchlprotectionlis
neededlinlthelcaselofithelopeningloflalletterloficreditlbecauselthelsellerlusuallylcannotlhavelaccessltolthelletterloflcreditlbefore
havingldelivered”I(SecretariatlCommentarylonlart.16 2loflthel1978IDraftl[draftlcounterpartloflart.]7 10CISG],I8010,lavailable
onlinelatl<http://www.cisg.law.pace.edu/cisg/text/secomm/secomml7 1.html>;Chengwei, supralnotel11,1809.3.

57 SecretariatlCommentarylonlart.[620oflthel1978IDraft, supralnotel56,18010.

58 Honnold, supralnotel7,latl423.

59 Honnold, supralnotel7,latl432.
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buyer,litlbecomeslapparentlthatlthelbuyerlwilllnotlpaylthelpriceloflthelgoodslpurchased,lthe
provisionslonltheltransferloflthelrisklonlylcompellthellbuyerltolpaylthelprice,lbutldolnotlgrantlany
directllprotectionltolithelseller.lIndeed,lbylstatinglthatlthelrisklisltransferredltolthellbuyerlfor
examplellwhenlthelgoodsllarelhandedloverltolthelfirstlcarrierlorlatitheltimelthelcontractlis
concluded,larts.[6 7landI68ICISGlonlylprovidelthat,lafterlthislpointlinltime,levenlifithelgoodslare
accidentallyldamagedlorllost,lthelbuyerlislcompellediitolpayltheirlprice;Ibutlarts.67(1),168,landl69
CISGldolnotlgrantlithelsellerlthelrightitoltakelmeasuresltolensurelthatlthelbuyerlwilllpaylthelsum
due,Inorldolitheselprovisionslprovidelanylremedylinlcaselthelpaymentineverloccurs./Consequently,
art.]71(2)landlthellprovisionslonlthelpassinglofithellrisklmustlbellreadlinlconjunction:lafterltheltime
definedlasltheltimelwhenlthelrisklpassesltolthelbuyer,lthellatterlislboundlbylthellobligationlitolpay
thelprice;ladditionally,liflidlappearsithatlthelbuyerlwilllnotlperformlhislobligation,lthelsellerlmay
instructlthelcarrierlnotltolhandlthelgoodsloverltolthelbuyer.l”Forlsimilarlreasonsldomesticlrules
thatl”property”lorl’title "lhaslpassedltolthelbuyerlmaylnotlunderminelthelnarrowllandlspecific
rightslconferredlbylArticlel7 1(2).”*ISuchlissueslarelexcludedifromithelscope, rationelmateriae,lof
thelConventionl(art.[4(b)ICISG).

b. LimitationlofithellmpactloflthelSeller’slInstructions

Art.171(2) inlfinelCISGlindicateslthatlthislparagraphl”relateslonlyltolithelrightslinlthelgoodslas
betweenlthelbuyerlandlithelseller.”lInlotheriwords,lthelseller’sIrightltolpreventldeliveryloflthelgoods
tolthelbuyerlneitherlimpairsithelrightsloflthirdlpersonsitolwhomlithelbuyerlhaslresoldlthelgoodslor
wholhavelobtainedltitlelinlthelgoods,Inorldoeslitlaffectlthelrelationshiplbetweenlthelcarrierland
thelbuyer.

First,JunderlithelCISG,I"thelselletlloseslthelrightltolorderlthelcarrierinotltolhandloverlithelgoodslif
thelbuyerlhasltransferredltheldocumentltolalthirdlpartylwholhasltakenlitlforlvaluelandlinlgood
faith.”®' I Thelrelationshiplbetweenlthelbuyerlandlhislobligeelremainslintact.”IThelapplicable
domesticlruleslprotectinglthelpropertylrightslofigoodifaithlpurchasersldeterminelwhetherlithelsaid
thirdlpartylhasllacquiredlrightslinlthelgoodslloverridinglthelseller’slright,Junderlthel CISG,lto
preventldeliveryltolthelbuyer.” Inlthislrespect,l”thelmosticommonlsituationlireferreditolinlart.07 1
islthelcasellinlwhichlthellgoodslarelinltransit.lInlsuchlcircumstancesltherelislalcommonllaw
institutionlcalled)‘stoppagellinltransitu’lwhichlthelsellerlcanluselwhenlthelbuyerlhasldeliveredlthe
documentslitolalthirdliperson.[Thislislclearlifromlthelformulationloflart.07 1lwhichlemphasizeslthat
‘thelpresentlparagraphlrelateslonlyltolithelrightslinlthelgoodslasibetweenlthelbuyerlandlthelseller.’
Thelviewlislheldlthatlinlsuchlcaseslthelsellerlcannoticlaimlthellgoodslifromlalthirdlpartyllonlthe

964,

basisloflthelConvention,lbutlhelmightldolsolunderlthelapplicablelnationalllaw.”” lInlotherlwords,

thelsellerlmayllexerciselhislrightslagainstlthirdlpartieslonlylifldomesticlruleslonlsecuredltransactions

60 Honnold, supralnotel7,latl432.

61 SecretariatlCommentarylonlart.1620oflthell 19781 Draft, supralnotell56,18011;1Chengwei, supralnotel11,1809.3;1AlbertlH.
Kritzer,)GuideltoIPracticallApplicationslofithelUnitedInationslConventionlonlContractslforlthellnternationallSalelof
Goodsl4611(KluwerlLawlandlTaxation[Publishersl1988).

62 Enderlein/Maskow, supralnotell7 Jat1288 Jaccordingltolwhoml”iflanlobligeeloflthelbuyerlhaslthelgoodslotliflhelhaslpledged
titlelinlthelgoodslfromllaldocument,lthelrightsloflthelsellerlarelnotlgovernedlbylthelCISGlbutlbylthelotherwiselapplicable
domesticlllaw;"IseellalsolLookofsky, supralnotel6,latl149.

63 Honnold, supralnotel7,latl433.

64 Vilus, supralnotel? latl2430244.
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permitlit.”’IInlthislrespect,JHonnoldlnonethelesslstateslthatl”evenlalthirdIpartylwholholds
documentslthatlcontrolldeliverylmaylnotlhavelrightslunderldomesticllawlthatiwouldlcutlofflthe
seller’slrightltolithelgoods.[Thelessentiallpointlisithatldomesticllawlcanlbelexpectedltolhonotlthe
seller’slrightslagainstithellbuyerlestablishedlbylarticlel7 1(2)ICISGlandlgivelthelsellerlasimuch
protectioéré[lagainstﬂthird[lpersonsﬂas[ldomesticﬂlawﬂaccordsﬂtoﬂotherﬂpersonsﬂinl]theﬂseller’s
position.”

Second,Ithelseller’slrightltolstoplthelgoodslinltransitidoeslnotlaffectlthelrelationshiplbetweenlthe
carrierlandlthelbuyer,Jandl"whetherlthelcarrierloriwarehouselkeeperlmustlfollowlthelseller’slorder
dependslonlithelfreightloriwarehouselcontract,lhence,lonldomesticllaw.”*lIndeed,lthelquestion
whetherlthelcarrierlislobligatedlorlallowedltolfollowlthelinstructionslofithelsellerlwherelthelbuyer
holdslaldocumentliwhichlentitleslhimltolclaimlthemlislgovernedlbyltheltermsloflthelcontract
concludedlforlcarriagelasiwelllaslthelappropriatellawlofithelformlofitransportliniquestion. “IUnder
thelCISG,ltherelislnolobligationlcompellinglthelcarrierltolcomplylwithlthelseller’slrequestlfor
stoppage.”IConsequently,ithelcarrierimaylbelprecluded,lgivenlhislobligationslunderlmunicipalland
internationalllaw,lfrom[withholdinglthelgoodslfromlthelbuyer.lInlsuchlcircumstances,ltheleffective
operationloflart.]7 1(2)ICISGlcouldlbelquitellimited. “Nfithelcarrierlandithelsellerlarelboundibyla
contractuallrelationship,l”givinglrelevantlordersitolthelcarrierlorlforwardinglagentlinlquestion””
remainslthelonlylavailableldevicelforlthelsellerltolexerciselhislrightltolstoppagelandlthuslprevent
thelhandingloverloflthelgoodsltolthelbuyer.l”Otherwise,l[thelseller]lwouldlhaveltolcalllinla
court.” " Iflthelbuyer’slcountrylhaslaccededltolthel CISG,Jorlifltheldomesticlruleslofithatlcountry
alsollprovidelforllalrightltolstoplthelgoodslinlitransit,lthelsellerlmaylitryltolenforcelthislrightlthrough
thelcourts,le.g.Ibylwayslofldistresslorltemporarylinjunction.”” IOtherwise,liflthelcarrietlvoluntarily
stopslthelgoodslinltransit,lhelmaylexposelhimselfltolalclaimlforldamagesifromlthelbuyer.
Consequently,ltolprotectlithelcarrier,lthelsellerlshouldirequirelthelbuyerltoldeliverltheldocuments
tolthelsellerlorltolthelcarrier I(seelarts.1620andl7 1(2)ICISG),lorldirectly,Jlonlthelbasisloflthelright

tolstoplperformance,lrequestlthelbuyerinotltoltakelmeasureslagainstithelcarrier.

65 Schlechtriem, supralnotel9,lat]94.

66 Honnold, supralnotel7,latl433.

67 Schlechtriem, supralnotel9,latl94;lseelalsolLookofsky, supralnotel6,latl149.

68 SecretariatiCommentarylonlart.]620oflthel1978IDraft, supralnotel56,18012;IKritzer, supralnotel61,latl461.0Indeed,lthelrules
governinglthelcarrier’slobligationlitolfollowlithelconsignor’slordersltolwithholdlthelgoodslfromithelconsigneeldependlonlthe
selectedimodeloflitransportation,landlonlthelapplicablelinternationallconventionslandinationalllaws;]Chengwei, supralnote
11,0809.3;1Honnold, supralnotel7,latl433 Iconsequentlylholdslithatl”thelcarrier,loflcourse,lcanlhavelnolobjectionlto
deliveringlthelgoodsltolthelpersonlwholislentitledltolthemliflthelprocedureslsuggestedlabovelprotectlthelcarrierlagainst
thirdlpartylclaims.l(Inlanylcaselthelcarrierlisinormallylentitleditolreceivelanylunpaidifreightlbeforeldeliveringlthelgoods.)”

69 Chengwei, supralnotel11,0§09.3.

70 Bennett, supralnotel6,latl5200521.

71 Chengwei, supralnotel11,0§09.3.

72 Enderlein/Maskow, supralnotell7,lat]288.

73 Enderlein/Maskow, supralnotel7,lat]288.

74 Chengwei, supralnotelll1,0§09.3.

75 Honnold, supralnotel7,latl433.

76 Chengwei, supralnotell11,0§09.3.
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4.  NoticeloflSuspensionllandlAdequatellAssuranceloflPerformance

a. NoticellofISuspension

Accordingltolart.17 1(3)ICISG,lalpartylwholhasleitherlsuspendediperformancelbeforeldispatchllof
thelgoodslinlcompliancelwithlparagraphl(1),lorlstoppedithelgoodslinltransitipursuantltolparagraph
(2),Imustlimmediatelylgivelnoticeloflithelsuspensionltolthelotherlparty.[Thus,levenlthoughlone
partylmaylsuspendlthelcontractiwithoutlpriorinotificationloflintentionlitolsuspend,lhellislcompelled
tolinformithelotherlpartylofithelsuspensionlimmediatelylafterlitihasltakenlplace.” ISuchlnotice
allowslthelrecipientltolprovidelthelpartylsuspendinglperformancelwithladequatelassurancelof
performance,landlthuslreinstatelthellatter’slobligationltolresumelperformance.

Thelnoticelislsubjectltolart.12 7ICISGllandlconsequentlylneedInotlbelreceivedlbylthelladdresseelto
becomeleffective:litlisleffectiveluponldispatch. “lnlotherlwords,Ithelrisklofltransmissionloflthe
noticellislbornelbylthelladdressee.I[However lgivenlithatlthelpurposelofithelnoticeloflsuspensionlislito
allowlthelladdresseeltolprovideladequatelassurancelloflperformancellandlthuslallowlthellpartieslto
communicatellandlcooperatelinlorderlitolmaintainlthelcontractlonlfoot,litlislinlthelinterestlofithe
partylsuspendinglperformanceltolensurelthatlthelnoticeloflsuspensionlislreceivedibylthelladdressee.

Similarly,levenlthoughlthelpartylnotifyingllsuspensionloflperformancellislunderlnollobligationlito
indicate,linlthelnotice,lthelgroundslforlsuspension,l”itlmaylbelinferredlfromlthelprincipleloflgood
faithlthatlgroundslshouldlbelstatedlsolaslitolenablelthelotherlpartyltoldecidelwhatlactionllisltolbe
taken.””

Scholarlylwritingslhavelpointedloutlithatliflthelaggrievedlpartylfailsitolgivelnoticelofllsuspension,lhe
doeslnotlloselthelrightltolsuspendlperformance,lbutlhelmaylhaveltolsatisfylthelclaimsliforldamages
bylthelotherlparty.“IOnlthelotherlhand,lcourtsluniformlylconcludelthatlinlthelabsencelofldue
notice,lthelaggrievedlpartylmaylnotlonlylhaveltolsatisfylthelotherlparty’siclaimsliforldamages,Ibut
moreoverlmaylnollongerrelylonlhislrightltolsuspendlperformance.’ IFurthermore,["iflthelparty
suspendinglperformancelneglectsltolsendInotice,lthelotherlpartylmaylhavelthelrightlito...avoidlthe
contractliflhelcanlshowlthat,lhadlhelbeenlpromptlylnotified,lhelwouldlhavelproducedladequate

77 BELGIUMI Hofl vanl Beroepl [Appellatel Court]l Gent,] 260 Aprill 2000,1 1997/AR/2235,0 availablel onlinel at
<http://cisgw3.law.pace.edu/cases/000426b 1.html>Iwhichlpointsloutithatnoticelisinotl”immediate lwhenlrelatedlto
deliverieslmadelsevenlandlfourteenimonthslbefore.

78 Schlechtriem, supralnotel9,lat194.

79 Chengwei, supralnotelll1,1809.4.[ThelfollowinglstatementslorlactslhavelbeenlfoundltolconstitutelsufficientInotice:lthelbuyer
refusedltolpaylthelcostslofiwarehousinglfurniturelwhenlitthadlearlierlagreedltolcontributeltoltheselcostsH GERMANYIOLG
Hamm,1190U0127/97, supralnotel26);lalletterlfromlthelbuyerltolthelsellerlinlwhichlthelbuyerlrefusedltollacceptinonl
conforminglitemslandlofferedltolreturnltheml(GERMANYILGIBerlin,1520S0247/94, supralnotel23).[0nlthelotherlhand,
therelwaslinsufficientlnoticelinlthelfollowinglcircumstances:Ithelbuyerlfaileditolpaylthelpricel(GERMANYILGIStendal,122
S0234/94, supralnotel49);lalletterlwithimentioningldefectslunderlotherlcontractsl(BELGIUMIHoflvaniBeroeplGent,
1997/AR/2235, supralnotel77).

80 Chengwei, supralnotelll1,0§09.4.

81 UNCITRALIDigestloflCaselLawlonlthelUnitedINationslConventionlonlthellnternationallSalelofiGoods,ladlart.17 1ICISG,
A/CN.9/SER.C/DIGEST/CISG/711(80Junel2004).1Seel GERMANYILGIStendal,1220S1234,/94, supralnotel49;JRUSSIA
FederationlChamberlofiCommercelandlIndustrylarbitrationlawardiNo.01302,/1996,02 70Julyl1999, inl2 71Rozenberg,[Practika
oflMejdunarodnogolCommercheskogolArbitrajnogolSydaHaychnolPracticheskiylCommentariyl(199912000);] GERMANY
Amtsgerichtl|AG|I[PettylDistrictlCourt]lFrankfurtla.M.,13 10Januaryl1991,01320C01074,/904 1I(CLOUTIlcaselNo.051),
availablelonlinelatl<http://www.cisg.law.pace.edu/cisg/wais/db/cases2 /91013 1 gl .htmI> linlwhichlthelbuyerlwaslentitled

toldamageslgivenlthelseller’sifailureltolgivelimmediatelnoticelthatlhelwaslsuspendingldelivery.
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assurance.[Thelsuspensionlisinollongerljustified,lfromlthelmomentithelassurancellwouldlhave
barredlthelrightltolsuspendlperformance,land,l[fromlthatlmoment,lconstituteslalbreachlof

»82
contract.

b. AdequatelAssurancelloflPerformance

Pursuantlitollart.07 1(3)ICISG,lallpartylwholhaslsuspendedlperformancel”’musticontinuellwith
performancelifithelotherlpartylprovidesladequatellassuranceloflhislperformance.”lInlthislrespect,
"evenlthoughltherelisinolexpressirequirementlunderlthelCISG [thelsuspendinglpartylshould
informlthelotherlpartylthatlhelconsiderslthelofferedlassuranceladequatelandliwilllcontinuelwith
performance.”” [Forlthelassurancelprovidedltolbeladequate,litimustlshowleitherlthatlthe
circumstanceslthatlledltolthelsuspensionlneverlexisted,lthatltheselcircumstanceslhavelbeen
overcomel("givelreasonablelsecurityltolthelfirstlpartyl...Ithatlthelotherlpartylwilllperform”),lor
thatl”thelfirstlpartylwilllbelcompensatedlforlalllhisllosseslfromlgoinglforwardlwithlhislown
performance.”* lInlthelsecondlalternativel(adequatelassurancelthatlthelcircumstanceslthatlledlto
thelsuspensionlhavellbeenlovercome),lthelpartylrequireditollgiveladequatelassurancelof
performancelmustlprovidelevidenceloflconcretelfactslotlactionlremovinglthelthreatlthatlhel”will
notlperformlalsubstantiallpartiofihislobligations.”**IMerelylreassuringlthelpartylwholsuspended
performancelthatlthelobligationlwilllbelperformedlotlreiteratinglthelexistenceloflthelobligationllis
insufficient.” IClearly,lofferinglimmediatelperformancelotlperforminglwithoutldelaylsatisfiesithe
conditionlsetloutlbylart.]7 1(3)ICISG.IButlalvastirangeloflotherlstepsimaylbelundertakenlitolprovide
adequatelassuranceloflperformance.lForlexample,lthelbuyerlmaylbringlthelprooflthatlhelhas
reestablishedlcurrentlpaymentslinlcasesiwherelthelthreatloflnonlpaymentlhadlemanatedlifromlithe
factlthatlthelbuyerlhadlsuspendedlpaymentloflhisicurrentlobligations.*IThelbuyerlmaylalso
requirelthelissuancelbylalbankloflanlirrevocablelletterloflcreditlinlfavorlofithelseller.* IHelmay
offerlalguaranteelbylalreputablelbanklorllotherlsuchlpartylthatlthellatterlwouldlpaylifithelbuyer
failedlitoldolso,lorlevenlofferlalsecuritylinterestlinlsufficientlgoodslownedlbylthelbuyerltolassurelthe
sellerloflireimbursement.” ISimilarly, }forlexample, linlcasesloflthreatsitolcontinuediperformancelby
thelsellerlresultinglfromlalstrikelorlthellossloflalsourceloflnecessaryllmaterials,lthelsellerlmaylshow
thatlthelstrikelhaslbeenlsettledlorlthatlalnewlsourceloflmaterialslhaslbeenlobtainedlforlthe
manufacturelofithelgoods.” 1Also,I"iflexportloflthelgoodslsoldiwasiprohibited,butlthelsellerllater
obtainedlanlexportlicense,lthelrequirementlofladequatelassurancelwouldlbelfulfilled.””*IFinally,
iflperformancelwaslsuspendedibylalpartylbecauselthellotherlpartylhadldeclaredlthatlhelwouldinot
performlhislcontractualllobligations,lalnewlstatementloflthellatter,lindicatinglthatlhelintendsland
islableltolperform,Iwilllbelconsideredladequatelassuranceloflperformance.” [Inlalllcases,

82 Schlechtriem, supralnotell9,latl9495.

83 Enderlein/Maskow, suprallnotel7,lat]290.

84 Kritzer, supralnotel61,latl461.

85 SecretariatlCommentarylonlart.1620oflthel1978[Draft, supralnotel56,18013;[Kritzer, supralnotel61,latl461.
86 Honnold, supralnotel7 latl434.

87 Honnold, supralnotel7,latl434.

88 Honnold, supralnotel7,latl434.

89 Honnold, supralnotel7,latl434.

90 SecretariatlCommentarylonlart.[620oflthel1978IDraft, supralnotel56,18013.
91 Honnold, supralnotel7,latl434.

92 Chengwei, supralnotel11,0§09.5.

93 Chengwei, supralnotell1,1§09.5.
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”developinglanladequatellsolutionltolsuchlproblemslcallsiforlgoodlfaithlconsultationlbetweenlthe
. »94
parties.

Givenlithelfactlthatlsuspensionlloflperformancelbylonelpartylislauthorized,lunderlart.07 1(1)ICISG,
onlylifltherelislalthreatloflnonlperformancellofl”allsubstantiallpart”loflithelotherlparty’slobligations,
thelformerlmightlbelunderlthelobligationltolrestorellperformance,levenlifithelassurancelof
performancelprovidedlinlcompliancelwithlart.17 1(3)ICISGlshowslthatlperformancelmightinotlbe
completelnorlperfect.lIndeed,lthellassurancelprovidedlisltolbelconsideredladequate,linlthelsenselof
art.J71(3)ICISG,levenliflitlindicateslthatlthelperformancelwilllnotlbelinlabsolutelconformitylwith
thelcontractuallterms,lprovidedithatlthelnonlconformitylislinsubstantial.”’ [ Thus,lforlexample,
adequatellassurancellislconsideredltollhavelbeenlprovidedlevenliflitlshowslthatlthelperformancelwill

belslightlyldelayed.lInlsuchlalcase,lhowever,lthelaggrievedlpartylremainslentitledltolclaimldamages
onlithelbasisloflart.174ICISG.”

ThelConventionldoeslnotladdresslthelquestionlwhether,lafterladequatelassuranceloflperformance
haslbeenlprovided,lthelpartylwholpreviouslylsuspendedlperformancellislcompelledltolresume
performanceloflhisllobligationsiwithinlthelinitialltimelframelspecifiedlinlthelcontract.INevertheless,
therelseemsltolbelalconsensus,lamongllegallscholars,lthatlthelanswerltolthislquestionlisinegative.
Schlechtriemlholdslthatltheltimelforldeliverylmaylbelprolonged:I”iflthelbuyerlunexpectedlyloffers
paymentlorladequatelassurancesloflperformancelaccordingltolarticlel7 1(3),lthelsellerlwholcannot
meetlthelinitialldeliveryldatellbecauseloflhisljustifiedlsuspensionlisinotlinlfault.IHelislthereforelnot
liablelforlthellatelperformanceltolthelextentltheldelaylcorrespondsltolthelsuspensionlof
preparations.”” [Similarly,linlBennett'slopinion,["therelseemsltolbelalclearlimplicationlthatlthe
sellerlislentitledltollalreasonableladjustmentlofitheldateloflsupplyltoltakelaccountloflthe
suspension.”%HHonnold,Uinﬂturn,Umaintainsﬂthaﬂ]”iﬂ]seemsﬂthat,Uatﬂleastﬂinﬂsomeﬂcircumstances,ﬂthe
rightltol‘suspend’lperformancelmustlcarrylwithlitlanlextensionlofltheltimelforlcontinued
performancell.. [Thelproblemlcallslforlalireasonableladjustmentitolthelnewlsituation.”” IThus,Ifor
example lthellsuspendingllpartylmaylextendlthelperiodliforlperformancelbyltheltimelthatlhaslpassed
sincelhelhaslinterruptedihislpreparatorylwork.'

[fithelrequestlforladequatelassuranceloflperformancelisljustifiedlandlthelnonlperforminglpartylfails
tolprovidelassuranceloflperformancelorifithellassurancelprovidedlislinadequate,lthelinnocentlparty
maylcontinueltolsuspendiperformancelofithelcontractlorloflobligationslithatloughtltolbelfulfilled
inlpreparationlofiperformancelofithelcontract,lsuchlas,[forlexample,lthelproductionloflaleood. "

94 Honnold, supralnotel7,latl434.

95 Honnold, supralnotel7,latl433434

96 Honnold, supralnotel7,latl435.

97 Schlechtriem, supralnotel9,latl93.

98 Bennett, supralnotel6,latl5220523.

99 Honnold, supralnotel7,0atl435 Iwhichlprovidesithelfollowinglexample:I”SupposelthatlalcontractimadelonlJunel1lrequires
thelsellerltolmanufacturelgoodsitolthelbuyer’slspecificationslandldeliverlthemlonlSeptemberl1.IOnlJulyl1,lbeforelthelseller
haslhadltimeltolmanufacturelthelgoods,lthelsellerlislentitledlunderlArticlel7 1(1)ltolsuspendiperformance.lThelseller
immediatelylnotifieslthelbuyerloflthelsuspensionlbutlthelbuyerldoesinotlprovideladequatellassuranceloflhislperformance
untillAugustl15.)flcompletionloflmanufacturelwouldirequirelalmonthithelrightlofl‘suspension’ lwouldlbelnullifiedliflthe
sellerlmustldeliverlithelgoodslbylSeptemberl1.”

100 Chengwei, supralnotell1,0809.5.

101 Honnold, supralnotel7,latl436;0JacoblS.[Ziegel, Thel RemediallProvisionsllinlthel ViennalSaleslConvention:1Somel CommonlLaw
Perspectives, inIMatthewlBender,lInternationallSales:IThelUnitedINationslConventionlonlContractsliforlithelInternational
SaleloflGoodsi9N1,1913 50(Galstonl&ISmitlled.,11984),Javailablelonlinelatl<http://www.cisg.law.pace.edu/cisg/biblio/ziegel6.html>.
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Furthermore,lgivenlthatlalpartylwholfailedltolrespondiwithlassurancesloflperformancelhaslthus
madellitlclearlthatlhelwilllnotlperforml(see infralll.6.),liflthelnaturelofithelnonlperformancellislsuch
asltollconstitutelalfundamentallbreachloflcontract,lthelinnocentlpartylmaylavoidlthelcontractlfor
anticipatorylfundamentallbreachloflcontract,linlcompliancelwithlthelrequirementslloflart.720CISG
(see infrallll.).lltlisThoweverlimportantltolstressithat,laslexplainedlhereafterlinldetaill(infralll.6.),
thislisltruelonlylifithelsuspectedibreachlis,linlitself,[fundamentallinlthelsenseloflart.[2 51CISG. '
Indeed,l”alfailureltolprovidelanladequatelassuranceldoeslnotlautomaticallylprovidelalrightlof
avoidancellandltherellis thereforellnolmechanismlbylwhichlalpartylmayldemandlanlassuranceloflperformance
andltreatlalfailureltolrespondlwithlanladequatelassurancelaslalfundamentallbreach”' * I(emphasisladded).
Inlotherlwords,linlalllcaseslinlwhichlthelsuspectedlbreachlislnotlfundamental,lthelcontract
surviveslthelthreatloflnonlperformancelandlthelabsencelofladequatelassurancelloflperformance.
Consequently[lifithelsuspectedibreachlislnotlfundamental litlislonlylifltheldefaultinglpartyldoes
notlperformlatltheltimelagreedluponlbylthelpartiesl(orlfixedlbylthelConvention)lforlperformance,
andliflsuchlnonlperformancelconstituteslalfundamentallbreachlloflcontract,lthatlthelaggrieved
partylmayldeclarelthelcontractlavoidedli(arts.125,149,064,landI8 1ICISG).lInlanylcase,lwhetherlthe
contractlbelorlbelnotldeclaredlavoided,liflthelfailureltolprovideladequatelassurancelof

performancelcauseslthelpartylsuspendinglperformanceltolsufferldamages,lthesellmay,laslstated
above,Ibellrecovered,lonlthelbasisloflartl74ICISG.'™*

[fithelpartylrequestedltollprovideladequatellassuranceloflperformancelbringslevidencelthatlthe
allegedlgroundslforlsuspensionlinlfactineverlexistedlorlthatlsuspensionlwaslnotljustified,lthe
suspendinglpartylmaylbelheldlliablellforlhavinglbreachedlthelcontractlbylsuspendinglperformance

However,[HarryIM.[Flechtner, RemedieslUnderllthelNewlInternationallSalesiConvention:IThellPerspectivelfromlArticlel2loflthe
U.C.C., inl80].IL.0&ICom.053,01950(1988),lholdslthatlthelanswerltolthelquestionlwhether,lifladequatelassurancelisinote
forthcoming,lthelaggrievedlpartylmaylcontinueltolsuspendlhislperformancelindefinitely,lshouldIbelnegative. [Helmaintains
thatl”permittinglindefinitelsuspensionlwherelthelthreatenedlbreachlisinotlfundamental,Itherefore,lwouldlundermine
Articlel72 Iwhichlpermitslavoidancelonlylwherelitlislcleatlthatlalfundamentallbreachlwillloccur.[Twolsolutionslarelpossible:
(1)1Articlel7 1lcouldlbelconstrueditolrequirelthatlthelsuspendinglpartyleitherlavoidithelcontractlorlendlitslsuspension
withinlalreasonableltimelafterldemandingladequatelassurances;l(2)Ithelstandardslforlthelseriousnessloflthelthreatened
breachlinlArticlesl7 1landl7 2lcouldlbeltreatedlaslequivalent.INeitherllsolution,lhowever,lislsupportedibyltheltextloflthe
Convention.”lInlturn,lYang, supralnotel45,lstatesithatlithelfactlthatlthelCISGlislsilentlasltolthelconsequenceslofiithelfailure
tolprovidelassuranceloflperformancellislal”troublinglloophole,”landlthatl”withoutlalcontractuallprovisionlgivingl[the
promisee]lthelrightitolcancellthelcontract,lhelwouldlprobablylhaveltolresumelthelcontractlperformancelevenllafterlasserting
thelsuspensionlright.”

102 Inlsuchlalcase,lart.17 1ICISGlwaslinitiallylthelonlylprovisionlapplicable,lgivenlthat,levenlthoughlthelbreachlsuspectediwas
offfundamentallnature,lithwasimerelylapparent,lbutinoticlear,lthatlitiwouldloccur.lHowever,liflthelrequestedipartylfailsito
provideladequatellassurance,lthenlitlbecomeslclear,linlthelsenseloflart.17 2ICISG,Ithatlalbreachlwilllbelcommitted,landlthe
contractlmaylbelavoidedlonlithelbasisloflthislprovision.

103 Chengwei, supralnotel11,0809.5;IseelalsolJohn.IW.ICarter, PartylAutonomylandiStatutorylRegulation:0SalelofiGoods,l60Journal
oflContractlLawli93,1106](NorthIRydeINSWI1993) lavailablelonlinelatl<http;//www.cisg.law.pace.edu/cisg/biblio/carter3.html>.
Idlisthoweverlimportantltolnotelthatlthislopinionldepartsifromlithatloflotherlauthors:/Enderlein/Maskow, supralnotel7lat
290,Imaintainlthatl”iflthelotherlpartylprovidesinolassurance,lthislcanlbelseenlaslanlindicationloflanlanticipatory,
fundamentallbreachloflcontract,Jandlthelpartylempoweredltolsuspendliperformanceloflhislobligationsicanlavoidithe
contractlunderlart.l72.[Helmay,lhowever,lalsolwaitluntilltheltimelforlperformancelhaslpassedland,linlthelcaseloflnonl

performance,lavoidithelcontractlundetlarticlesI490orl64; ISimilarly,IBennett, supralnotel6,latl524,lassertslthat]” frequently,
...Jalfailureltolprovidelanladequatelassurancelwillljustifylalconclusionlthatlalfundamentallbreachlwilllbelcommittedland
avoidancelforlanticipatorylbreachlwilllbelpossible;”IFinally,/JHonnold, supralnotel7,latl436lalsolstateslthatl”B’slfailurelto
respondliwithlassurancesloflperformancellmaylmakelitl‘clear’lthatlBlwilllcommitlalfundamentallbreachloflcontractl-la
groundlforlavoidinglthelcontractlunderlArticlel72; Thelneverthelessladdslthatl”suchlifailureltolprovidellassuranceslwilllnot
alwaysljustifylavoidance”l(footnotell17).

104 Seelart.181(1),laccordingltolwhichlthelpartylwholdeclareslthelcontractlavoidediretainsithelrightltolclaimlanyldamages
resultinglfromlthelbreachloflthelcontractlbylthelotherlparty;IKritzer, supralnotel61,latl462;1Vilus, supralnotel7,latl244;
SecretariatlCommentarylonlart.1620oflthel1978IDraft, supralnotel56,18016.
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oflhislobligationslinlthelabsencelofllegitimatelgrounds.IMorelparticularly,ldependingllonlthe
obligationlsuspended,[”iflthelfirstlparty.l.l.lrefusesltolperformlhislobligationslunfoundedly,lhel[may
commit[lalfundamentallbreachloflcontract.”' “IThelotherIpartylislconsequentlylentitledltolclaimUall
thelremediesimadelavailablelbylthelConventionlinlcasesloflbreachlloflcontract./Helmaylforlexample
claimlldamages,[”notlonlyl...Ibecausellofltheldelaylbutlalsolbecauseloflthelcostslincurredlin
providingladditionallassurances.”'*

Variousleventslcanlputlanlendlitolalparty’siright,Junderlart.17 1ICISG,ltolsuspendlhislobligationlto
perform.lIndeed,lthelobligationltolperformlimaylremainlsuspendedlonlyluntillthelotherlparty
performslhislobligations,luntillthislpartylprovidesladequatelassuranceloflperformanceloflhis
obligations,luntillthelfirstlpartyldeclareslithelcontractlavoided(iflthelconditionsloflarts.172,1490or
64UCISC?E§1reDmet,Dsee infrallIL.),"Totluntillthelperiodlofllimitationlapplicableltolthelcontractlhas
expired.

5.  ImpactloflthelCISGlonISubsequentlUniformlSetsloflPrinciples

Art.[7.3. 4JlUNIDROITIPrincipleslprovideslthatl”alpartylwholreasonablylbelievesithatltherelwilllbe
alfundamentallnonlperformancelbylthelotherlpartylmayldemandladequatelassurancelofldue
performancelandimaylmeanwhilelwithholdl[his]lownlperformance.lWherelthislassurancellisinot
providedlwithinlalreasonableltimelthelpartyldemandinglitimaylterminatelthelcontract.”ISimilarly,
art.[8:105(1)IPECLlstateslthatl”alpartylwholreasonablylbelieveslthatltherelwilllbelalfundamental
nonlperformancelbylthelotherlpartylmayldemandladequatelassuranceloflduelperformanceland
meanwhilelmaylwithholdlperformancelofi(his]lownllobligationslsollonglaslsuchlreasonablelbelief
continues.”lAlthoughltheseltwolprovisionslprovide,ljustllikelart.l7 1ICISG,lforlmechanismslof

suspensionloflthelcreditor’slobligations,ltheirlconditionsloflapplicationldifferlfromlthoselofllart.17 1
CISG.

Indeed,lwhereaslunderlart.071(1)ICISG,lalsufficientlcondition,lforlthelcreditorltolbelentitledlto
suspendlhislobligations,lislthatlitlbel”apparentlthatithelotherlpartylwilllnotlperformlalsubstantial
partlofl[his]lobligation,”lunderlart.07.3.4IUNIDROITIPrincipleslandlart.18:105(1)IPECL,litlis
necessarylthatlthelcreditorlreasonablylbelievelthatltherelwilllbelalfundamentallnonliperformance
forlterminationlitolbeltriggered [Thelwordingloflthellatterlprovisionslconsequentlylrevealslthatlthe
drafterslofltheltwolsetsloflprincipleslconsideredlthatlthelpartyllwholfearslthatlalbreachlwilllbe
committedlmaylstoplperforminglhislownlobligationslandlthusltakelactionltolprotectlhislinterests
onlylliflthelsuspectedlbreachlislofifundamentallnature,lthatlislonlylifithelsuspectedlbreachlwould
belsuchllasltoldeprivelthelaggrievedlpartyloflhislinterestlinlithelcontract.lInllotherlwords,lunderlthe

105  Chengwei, supralnotel11,1809.2.

106 Enderlein/Maskow, suprallnotel7,lat]289.

107 Priorltoltheldatelonlwhichlonelpartylisirequireditolperform,ithelotherlpartylmayldeclarelthelcontractlavoidedlonlylifithe
conditionslloflart.07 20CISGlarelmetl(see infrallll.),lwhereaslafterltheldatelonlwhichlthelformetlisirequireditolperform,ithe
latterlmayldeclarelthelcontractlavoidedlonlyliflithelconditionslloflart.149orl64ICISGlarelsatisfied [Furthermore,lavoidance
ofllonelorlmorelinstallmentsloflalcontractlforldeliverylofligoodsibylinstallmentslislgovernedibylart.17 3ICISGl(see infrallV.).
Seel GERMANYILGIStendal,1220S0234,/94, supralnotel49.

108  AslexplainedlinlthelSecretarialCommentarylonlarticlel62loflthel19780Draft, suprallnotel56,1805,0” underlthelConvention
onlithelLimitationIPeriodlinlthellnternationallSaleloflGoods,lart.I8,Ithatlperiodlwouldibelfoutlyears./ ThatiConvention
doeslnotlprescribelasitolwhetherlthelrightslunderlthelcontractlarelterminatedloriwhetherlitlislthelrightloflalpartylto
commencelanlactionltolenforcelsuchlalrightlwhichlislterminated.”
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UNIDROITIPrincipleslandlthelPECL,lunlesslthellsuspectedibreachlislfundamental,lalpartylmay
not,Ipriorlitoltheltimelwhenlthelbreachllactuallyloccurs,lbackloutloflhislobligations,levenliflitlis
clearlithatlalbreachlwilllbelcommitted.

Inlconclusion,Iratherlthanlbeinglcompareditollart.07 1(1)ICISG,lart.[7.3.4lUNIDROITIPrinciples
andlart.[8: 105IPECLIshouldlbelexaminedltogetherlwithllart.17 2(2)ICISG,laccordingltolwhichll”if
timelallows,lthelpartylintendingltoldeclarelthellcontractlavoidedimustligivelreasonablelnoticeltolthe
otherlpartylinlorderlitolpermitlhimltolprovideladequatelassuranceloflhislperformance”l(see infra

[11.3.).

6.  HierarchylandlInterplaylBetweenlthelRightltolSuspendlPerformancelandlthelRightlto
AvoidlthelContract

Art.[7 1landlart.1720CISGldollnotlonlylclearlyldifferlinltheirlwordinglandlinlithelremedieslthey
provide;litheyllalsolseemltoldifferlinltheirlconditionsloflapplication.[Whereaslart.[7 1ICISGlrequires
thelfuturellbreachltolbelalnonlperformanceloflal’substantiallpart”lofltheldebtor’slobligation,lart.]72
CISGlrequireslthelfuturelbreachltolbel”fundamental linlthelsenseloflart.125.1Also,lwhereaslart.]7 1
CISGlpurportsltolbelapplicablelonlyliflit]’becomeslapparent”lthatlthelbreachlwilllbelcommitted,
art.]72ICISGlpurportslitolbelapplicablelonlyliflidlisl” clear "Ithatlthelbreachlwilllbelcommitted.[These
distinctionslinlterminologylconveylsubstantiveldifferenceslbetweenltheltwolprovisions.

First,lregardinglthelnaturelotlgravityloflthellsuspectedlbreach,l” theldraftersiwouldinotlhavelused
twoldifferentlphrasesl(‘fundamentallbreach’laslopposedlitolnonlperformancellofl‘alsubstantiallpart
oflhislobligations’),land,linlparticular,ltwoldifferentladjectivesldescribinglthelseriousnessloflthe
breachl(‘fundamental’laslopposedltol‘substantial’),lhadltheylnotlintendedltoldistinguishlthe
seriousnessloflithelthreatenedlbreachlithatiwouldlmeetlthelstandardslofithelrespectivelarticles.” ™
Inlotherlwords,lthellbreachlneedsltollbelmorel”serious”ltoltriggerlthelmoreldrasticlremedylof
avoidanceloflithelcontractl(art.l7 2ICISG)lratherlthanlmerelsuspensionloflperformancel(art.]71
CISG).[Logically,lthislstatementimeanslthatliflthelmorelonerouslconditionsloflart.17 20CISGlare
satisfied,lthenlsollarelthoseloflart.l7 1ICISG.lInlotherlwords,litlseemslthatiwhenlitlislclearlthatla
fundamentallbreachloflcontractlwilllbelcommitted,lthellaggrievedlpartylislentitledlitolchoose
betweenlsuspendinglperformanceloflhislobligationslandllavoidinglithelcontract.]Somelauthorslthus
holdlthatl”iflthellexpectedinonlperformancelwerelatlthelsameltimelalfundamentallbreachlof
contract,lthelobligorlwouldlhavelalchoicelbetweenlsuspensionlloflperformancelunderlarticlel7 1,lor
avoidanceloflthelcontractlunderlarticlel72.”" IO[IIndeeol,Daccording[ltol]these[l;mthors,U”iﬂ]an
anticipatoryllbreachlloccurs,lthelinnocentlpartylmaylwantltollenforcelspecifidlperformancelinlwhich
casel[he]lwouldlmakeluselofl[his]Irightltollsuspendlperformancellunderlarticlel7 1lratherlthanlto

109  HarryIM.[Flechtner, ThelSeverall TextsloflthelCISGlinlalDecentralizedISystem:IObservationslonl Translations,[Reservationslandlother
ChallengesltolthelUniformitylPrinciplelinlArticlel 7(1),1170].0L.I&ICom.01187,08011.A.0(1998),lavailablelonlinelat
<http://www.cisg.law.pace.edu/cisg/biblio/flecht1.html>.[SeelalsolLookofsky, supralnotel6,latl148,laccordingltolwhoml”a
promisee’slprospectivelfailureltolperformlal‘substantiallpart’lofl[his]lobligations,lalthoughlobviouslylsignificant,lis
presumablylintendedltoldenotelsomethingllesslthanlal‘fundamentallbreach.’”1Seel GERMANYILGIBerlin,1520S0247/94,
supralnotell2 3.

110  Enderlein/Maskow, supralnotell7,latl286.
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avoidithelcontractlunderlarticlel72levenlifi[he]lislentitleditoldolso.”" Mtlseems,lhowever,Ithatlitlis

onlylinltheorylthatlithelinnocentlpartylbenefitslfromlsuchlalchoice.lAslexplainedlinlthelfollowing
paragraphs,lsuchlalsolutionlcouldlbelunreasonablelinlthatliticouldileadltolunfairlresults,land
consequentlylbelprohibitedl(indirectly)lbyllart.17 7ICISGl(mitigationlofllosses)landlthelgeneral
principleloflreasonableness.

First,liflthelconditionsloflart.]720CISGlarelmet,lthelinnocentlparty,lwholenvisageslithelsuspension
oflthelperformanceloflhislobligationslunderlart.17 1ICISGluntilltheltimelforlperformancelbylthe
otherlpartylhaslexpired,lshouldltakelart.l7 70CISGlintolconsideration,Jandlconcludelthatlthe
”contrz:lcztﬂshouldl]definitelyﬂb elavoidedliwherelanlimmediatelavoidancelwouldimitigatelthe
losses.”

Second,lsuspendinglperformancelratherlithanlavoidinglthelcontracticouldiviolatelthelprinciplelof
reasonableness,whichllis]”algenerallprincipleloflthel CISG.”' "IGivenlthelfactlthatlthelCISGIdoes
notldefinelthislconcept,IKritzerlmaintainslthatlthe]PECL sldefinition,”whichfitslthelmannerlin
whichlthislconceptlislusedlinlthelCISG,”  loughtltolbeltakenlintolconsideration JPursuantitolart.
1:302IPECL,"reasonablenesslisltolbeljudgedibylwhatlpersonslactinglinlgoodlfaithlandlinlthelsame
situationlaslthelpartiesiwouldlconsiderltolbelreasonable.lInlparticular,linlassessinglwhatlis
reasonablelthelnaturelandlpurposeloflthelcontract,lthelcircumstanceslofithelcase,Jandlthellusages
andllpracticeslofitheltradeslorlprofessionslinvolvedishouldibeltakenlintolaccount.”' ICominglclose
toltheldefinitionloflreasonablenesslunderlart.l1:3020PECL,IJHonnoldlstateslthatiunderlthelCISG,
"whatlisl‘reasonable’llcanlappropriatelylbeldeterminedlbyllascertainingllwhatlislnormalland
acceptablelinlthelrelevantltrade.”' IVanlderlVelden,linlturn,linterpretsithelconceptlof
reasonablenesslaslentailing,Jamonglotherlthings,lanlethicallstandardloflbehaviotlleadinglloneltollbe
judiciouslandlfair.""”

Inlthellightlofithisldefinitionloflthelconceptlofireasonableness,levenlthoughltherelisinoldoubtlthat
ifithelconditionsloflart.]720CISGlarelsatisfied Ithoselofllart.17 1ICISGlare alfortiorilmet,lthelinnocent
party'slchoiceltolsuspendlperformanceloflhislobligationslratherlthanlavoidlthelcontractlcouldlbe
inadmissible.llndeed,linlcaseslwherelthelnonlperforminglpartylisinotlatifaultl(thelsuspectedinonl
performanceldoesinotldependentlonlhislconductlandiwill),lgivenlthatlsuspensionlofllperformance
bylthelotherlpartyldoeslinotlfreelthelnonlperforminglpartylfromlhislobligationltolcomplylwithlthe

111 SieglEiselen,JRemarkslonlthelMannerlinlwhichlthelUNIDROITIPrinciplesloflInternationallCommerciallContractsiMay
belUsedltolInterpretlorlSupplementlArticlesl7 10andl720oflthelCISGI(2002),lavailablelonlinelat
<http://www.cisg.law.pace.edu/cisg/principles/uni71,72.html#er> landIRemarkslonlthelMannerlinlwhichlthelPrinciples
oflEuropeanlContractlLawiMaylBelUsedltollnterpretlotiSupplementlArticles]7 10andl7 20oflthelCISGI(2002),lavailable
onlinelatl<http://www.cisg.law.pace.edu/cisg/peclcomp? 1,72 html> lwholmaintainslthatl”inlcertainlcircumstances,lalparty
maylbelentitledltolrelylonleitherlarticlel7 1lorlarticlel72.”

112 Enderlein/Maskow, supralnotell7,latl292;lseelalsolBennett, supralnotel6,lat]528 etlseq.

113 AlbertIHKritzer,JOverviewWl CommentslonReasonableness,lavailablelonlinelat}<http://www.cisg.law.pace.edu/cisg/text/reason.html>.
Schlechtriem, supralnotel9,latl39,lalsolstateslthatl”thelrulelthatlthelpartiesimusticonductlthemselveslaccordingltolthe
standardloflithel‘reasonablelperson’l.0.1.ImustlbelregardedlaslalgenerallprincipleloflthelConvention.”

114 Kritzer, supralnotel113.

115  SeelalsolCommissionlonlEuropeanliContractlLaw, CommentlandINoteslonlPECLI1:302, inlPrinciplesloflIEuropeanlContract
Law:[Partslland0110126,01270(OlelLandolandIHughlBealeleds.,IKluwerlLawlInternationall2000),lavailablelonlinellat
<http://www.cisg.law.pace.edu/cisg/text/reason.html>.

116  Honnold, supralnotel7,latl101.

117 Fransl].A.lvanlderlVelden, ThelLauloflInternationallSales:'ThelHaguelConventionsl1964landlthelUNCITRALIUniformlISalesICode
19800-SomelMainlltemsiCompared, inlHaguelZagreblEssaysl4lonlthelLawlofllnternationallTradel46,1520(Voskuill&IWade
eds.,INijhoffl1983).
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termsloflthelcontract,Jmerelyllsuspendinglratherlthanlavoidinglthelcontractlcouldlleadltolunfairly
detrimentallconsequenceslforithelnonlperforminglpartylandlcould,linlthatlsense,lbe
"unreasonable.”[Forlexample,lthislislthelcaseliflalpartylsuspendslperformanceluntilltheldatelfixed
bylthelcontractliforlperformancelandlalfundamentallbreachloccurslatithatltime,lallowinglthelparty
wholhadlsuspendedlperformancelitolseeklspecificlperformancelbylthelotherlpartyl(art.[46landl62
CISG).[Thisllislunfairlyldetrimentalltolthellatterlparty,lwholwaslnotlatlfaultlatitheloutset,Jandlwho
wouldlhavelbeenlfreedlfromlalllhislobligations,lhadlthelcontractlbeenlinitiallylavoidedlin
compliancelwithllart.]720CISG.lInlsuchlalsituation,lsuspensionloflperformancelbylthelaggrieved
partylshouldlthereforelbellconsideredlcontraryltolgenerallconsiderationsloflireasonableness.

Thelsamelreasoningllislapplicabléliflbothlthelconditionsllofllart.7 LICISGlandlthoselloflart.173ICISG
arelsatisfied.lIndeed,l”thelrightltolsuspendlunderlarticlel7 llapplieslbothltolcontractsloflsalelforla
singlelperformancellandltolinstallmentlcontractslgovernedibylarticlel73.IWhenlthelpreconditions
oflbothllarticleslarelsatisfied,lthelaggrievedlpartylmaylchooselbetweenlsuspendinglperformanceland
avoidinglthelcontractiwithlrespectltolfuturelinstallmentslunderlarticlel73(2),” *Iprovidedithat
optinglforlsuspensionloflperformancellisinotlmoreldetrimentalltoltheldefaultinglpartylthan
avoidinglthelcontractlwithlrespectltolthelsaidlfuturelinstallments.

Now,liflbothllart.[7 1landlart.[7 20CISGlarelavailablelbecause,Jonlthelonelhand,lthelconditionsllof
art.]720CISGlarelsatisfied,land,lonlthellotherlhand,lthelinnocentlpartylis,linlthellightloflthelabove
considerationslregardinglreasonableness,lentitledlitollchooseleitherlremedy,lthislpartylwillloften
startlbylsuspendinglperformanceloflhislownlobligations.lInlthislmanner,lfirst,lthelinnocentlparty
islableltolprotectlhimselflwithoutldelayl(art.l7 1IICISGld oeslnotlrequirelthatinoticeloflsuspension
belgivenlpriorltolthelmomentiwhenlsuspensionlactuallyltakeslplace lwhereaslart.]7 2ICISGlrequires
thatlthelinnocentlpartylgivelthelotherlpartylreasonablelnoticeloflhislintentltoldeclarelthelcontract
avoided).ISecond,lbylmerelylsuspendinglperformanceloflhislobligations,lthelinnocentlpartylgives
thellotherlpartylallastichanceltolperformlinlcompliancelwithltheltermsloflthelcontractlbefore
puttinglanlendltolit.IConsequently,l”ifltherelislanyldoubtlonlwhether,ldueltolthelconductlofithe
otherlpartylorlithelprevailinglcircumstances,ltherelislanlanticipatorylbreachlobjectivelylspeaking,la
partylshouldlratherlexerciselthelrightItolsuspendliperformancellunderlarticlel7 1ICISGlandlrequire
anladequatellassurancelfromlthellotherlpartylthanlissuelalnoticeloflavoidancelunderlarticle
72(2).7" 19|]”ItﬂisUaﬂsaferﬂoptioanbecause[lthe[Igiving[lofﬂa[lnoticeﬂoﬂ]avoidancel]inﬂterms[lofﬂart.[l? 2(2)
underlcircumstancesliwherelitlislnotlwarrantedimaylinlitselflconstitutelanlanticipatorylbreach
entitlinglthelotherlpartyltolavoidlthelcontract.” *IHence,litlisloftenlonlylafterlonelpartylhas
suspendedlperformanceloflhislobligationslandlonlyliflthelotherlpartylfailsitolprovideladequate
assuranceloflperformance,lthatlthelformerlwilllavoidlthelcontract.INoticeloflsuspensionlgivenlby
thelinnocentlpartylshouldltherefore,linllcaseslinlwhichlbothlart.]7 1landlart.07 20CISGlarelavailable,
preferablylcomplylwithlthelrequirementslofibothlprovisions: > lsuchlnoticelshouldlindicatelthat

118 ThelUNCITRALIDigestloflCaselLawlonlthelUnitedINationsiConventionlonlthellnternationallSaleloflGoods, supralnote
8 1;JAUSTRIAIOGH,1200b0328/97¢,lsupralnotel29.Mnlthislcase,liflthelinnocentlpartylchoosesltolsuspendlperformance
withlrespectltolfuturelinstallments,litlmustlgivelnoticelinlaccordancelwithlart.07 1(3)YICISGI(RUSSIAlFederation]Chamber
oflCommercelandlIndustrylarbitrationllawardINo.01302/1996, supralnotel81).

119 Eiselen,JRemarkslonlthelMannerlinlwhichlthelUNIDROITIPrincipleslofilnternationall Commerciall ContractsiMaylbe
UsedltolInterpretlorlSupplementlArticlesl7 1landl7 200flthelCISG, supralnotell111.

120 Chengwei, supralnotel11,1809.6.2;lseelalso Eiselen, supralnotel111.

121 Trevorl Bennett, Commentslonl Articlel 72, inll Cesarel Massimol Biancal & MichaellJoachimlBonell,]lCommentaryl onlthe
InternationallSalesl-0Thel19800ViennalSaleslConventionl525,05290(Giuffrel1987),lavailablelonlinelat
<http://www.cisg.law.pace.edu/cisg/biblio/bennettlbb72.html>.
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thelpartylgivinglthelnoticelhaslsuspendedlperformanceloflhislobligationslandlthatlhelintendslto
avoidlthellcontractlinlcaseloflfailure,lbylthelotherlparty,ltolprovideladequatelassurancelof
performance.llflthelpartylwholreceivedlthelnoticelprovidesladequatelassuranceloflperformance,
thelotherlpartylislcompelledltolresumelperformancellandlislprohibitedifromldeclaringlthelcontract
avoided.

Thelsecondlissuelrelatesltolthelquestionlwhetherltheldegreeloflcertaintylrequiredlunder
art.]7 1ICISGlthatlalbreachloflcontractiwillloccur,lisllowetlthanlthatlirequiredlunderlart.17 2ICISG.
Thislissuelhaslbeenlprofuselyldebated.[Thelwordinglusedlinltheltwolprovisionslislnotithelsame:
art.l7 1ICISGlrequireslthatl”itl[becomellapparent”lthatltheldebtorliwilllnotlperformlalsubstantial
partloflhislobligations,lwhereasllart.]7 20CISGlrequireslthatlitlbel” clearlthatloneloflthelpartieslwill
commitlalfundamentallbreach.”INevertheless,lsomelauthorslmaintainlthatlbothlprovisionslrequire
thelsameldegreeloflcertainty,li.e.,linlbothlcases,lthelinnocentlpartylmustlhavelattainedlaldegreelof
virtuallorlquasilcertaintylthatlalbreachlwillloccur.ISchlechtriem,lforlexample Jmaintainsithatl’the
differentlformulationsldolnotlrequireldifferentldegreesloflcertaintyl-lsuchlalrequirementiwould
hardlylbelpracticablelanyway.l.0.]Theldecisivelfactorlinlalllthreelprovisionsl-llarts.171,172(1)land
73(2)0-lislwhetherlalreasonablelpersonlwouldlbelconvincedlthatlalbreachloflcontractlislicertainlito
occur.” “10nlthelotherlhand,lthelmajorityloflauthorsiwholhavelexaminedithelquestionlhavelcome
tolthelconclusionlithat]”standardslforlsuspensionlarellesslrigorouslthanlthelstandardslforlavoidance
underlarticlel72.”'”’ITheldifferencelinlterminologylwas,laccordingltoltheselauthors,Jconsciously
drafted " *landlislalsolfoundlinlthelFrenchlandSpanishlversionsloflthelCISG.'*’ISomelcourt
decisionslalsolseemltolholdlthelviewlthatlart.1720CISGlrequireslalhigherlstandardloflprospective
certaintylthanlart.17 10CISG."**I" Thislapproachlislalsolsupportedibylthelprovisionsloflarticles]7.3.3
andl7.3.4loflthelUNIDROIT[Principles,iwhereltherelislalclearlylformulatedidifferencelinlthe
requirements.lInltermsloflarticlel7.3.3,litlislrequiredlthatlitlbelclearlthatltherelwilllbela

122 Schlechtriem, supralnotel9,latl96.

123 Honnold, supralnotel7,latl437;lseelalsolEnderlein/Maskow, supralnotel7,latl286,lwholholdlthatlunderlart.072,0"algreater
certaintylthanlinfarticlel7 1lregardinglithelrightltolsuspendliperformanceloflobligationsllisirequired; " IBennett, supra notel121,
atl528;Eiselen,IRemarkslonlthelMannerlinlwhichlthelUNIDROITIPrincipleslofllnternationallCommerciallContractsiMay
belUsedltolInterpretlorlSupplementlArticlesl7 1landl7 20oflthelCISG, supralnotell 11;]AntonlK.ISchnyderl&IRalfiMichael
Straub, inflKommentarylzumI/UNIKaufrecht,JRnl24,/Rn[2 5(Honsellled.,ISpringerl1997),lwholholdlthatlthislislthelproper
interpretationlwhenlduelregardlisipaiditolithelhistorylandldraftingloflart.17 1landlart.172ICISG;[Flechtner, supra notel101,
at 94;ILookofsky, suprallnotell6,latl148.

124 SeelJacoblS.1Ziegel [ReportltolthelUniformILawlConferenceloflCanadalonlConventionlonlContractslforlthellnternational
SaleloflGoods,lavailablelonlinelati<http://www.cisg.law.pace.edu/cisg/text/ziegel 7 1.html> Jaccordingltolwhomlart.07 1
CISGlwaslintendeditolbelinvokedImoreleasilylthanlart.]7 20CISG;lseellalsolLookofsky, supralnotel6,latl148,laccordinglto
whomlalcomparisonlofltheltermsloflart.07 11"withlthelruleslsetlforthlinlarticlel7 2lindicateslthatlthelConventionlmakeslit
somewhatleasierltolsuspendithanllavoid.”

125  ThelFrenchlversionloflart.07 1(1)lislthelfollowing:]”Unelpartielpeutldifférerll'exécutionldelseslobligationsllorsqu'il apparait,
aprésllalconclusionldulcontrat,lquell'autrelpartieln'exécuteralpaslunelpartielessentielleldelseslobligations; linlturn,lart]72(1)

reads:1"Si,Javantllaldateldell'exécutionldulcontratllillest manifestelqu'unelpartielcommettralunelcontraventionlessentiellelau
contrat,ll'autrelpartielpeutldéclarerlceluillcilrésolu.”IThelSpanishlversionloflart.17 1(1)Iprovides:0”Cualquieraldellaslpartes
podréldiferitlellcumplimientoldelsuslobligacioneslsi,ldespuésidellalcelebracionldellcontrato, resultalmanifiestolquellalotra
partelnolcumpliralunalpartelsustancialldelsuslobligaciones; linlturn,lart.072(1)Ireads:1"Silantesldellalfechaldelcumplimiento
fuere patentelquelunaldellaslparteslincurrirallenlincumplimientolesencialldellcontrato,llalotralpartelpodraldeclararlo
resuelto.”

126 Thel clearest] examplel wherel thisll hasll beenl appliedl isl ICCI awardl No.l 8786, supral notell 49.0 Seel alsol AUSTRIA
SchiedsgerichtlderIBorselftirllandwirtschaftlichelinlWienl[Arbitral TribunallllViennaiS12,/97,0110Decemberl 1997 lavailable
onlinelatl<http://cisgw3.law.pace.edu/cases/971210a3.htmI>.[InISWITZERLAND ZivilgerichtlSaanel[DistrictlCourt],120
Februaryl1997,1T0171/950(CLOUTlcaselNo.1261),lavailablelonlinelatl<http://cisgw3.law.pace.edu/cases/970220s1.html>,
andISWITZERLANDIZHKIArbitrallawardINo.1273/95, supralnotel2 2 Ireliancelonlart.07 20CISGlwaslrejectedldueltolallack

oflevidencelthatltherelwaslanlintentionlitolrepudiate;litiwasinotlclearlthatlalbreachlwouldlbelcommitted.
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fundamentallnonlperformance,lwhereaslinltermsloflarticlel7.3.4ltherelneedlonlylbelalreasonable
belieflonlthelpartlofithelinnocentlpartylthatitherelwilllbelalfundamentallnonlperformance.” 1At
theltimelofltheldraftingloflthelCISG,lsuchldifferencelwasl”acceptedlandljustifiedlonlthelgrounds
thatlthellremedylinlarticlel7 1(1)Idifferslinlseriousnesslfromlthelremedylinlarticlel72(1).0Under
articlel71(1),Ithelsuspensionlapplieslonlyltollobligationslstillltolbelperformedlandlleaveslthe
contractlintact,lwhereas,Junderlarticlel72(1),lanlavoidancelofithelcontractlislpossible.” *IIndeed,
art.[7 1ICISGlallowslonelpartyltolsuspendliperformancelnotlonlylifithelthreatloflnonlperformance
bylthelotherlpartylconcernslthelobligationltollpaylithelprice,ltolacceptldeliverylofithelgoods,lorlto
deliverlthellgoods,Ibutlalsolifithelnonliperformancelrelateslitolactsltolbelperformedlinlaliviewlto
payinglithellprice,lacceptingltheldelivery,lotldeliveringlthelgoods.lArt.17 1ICISGlislusedlaslaltool
availableltolthelinnocentlpartyltolputlpressurelonlthelotherlpartylbylmomentarilyl-Juntilladequate
assurancelofllperformancelislprovidedl-Isuspendinglperformanceloflhislobligations.lUndetlart.172
CISG,lthelinnocentlparty’slaimllisinotltollcompellthelotherlpartyltolcomplylwithlhislobligations;
thelgoallisinot,llikelunderlart.07 1ICISG,tol”save”thelcontract,lbutlratherltolputlanlendltolit.

Thelthirdlissuellconcernslthelconsequenceslofithelfailureltolprovideladequatelassurancellof
performance,lgivenlithatlart.]7 1ICISGldoesnotlspecifylthem.lAslstatedlabovel(supralll.4.),Jopinions
varylaslitolwhatltheselconsequenceslarelandlthereforelasltolthelinterplaylbetweenlart.]7 1landlart.
720CISG.[Islalfailurelorlalrefusalltolprovidelladequatelassuranceloflperformancelinlitselfla
fundamentallbreachllauthorizinglavoidancelunderfart.]7 2ICISG,lorldoeslsuchlifailurelonlylmakellit
clearlthatlthelbreachlsuspectedlunderlart.17 1ICISGlwilllbelcommitted?lIflonelpartylfailsitolprovide
adequatellassurancelofllperformance,lislthelotherlpartylonlylentitledltolcontinuelsuspending
performanceloflhislobligations,lorldoeslhelhavellanlladditionallrightltolconsiderlthelcontract
repudiatedibylthelotherlparty?

Manyllauthorslmaintainlthatlinlcaseloflfailureltoliprovidellassurancelofliperformancelinlicompliance
withllart.071(3)ICISG,lthelinnocentlpartylislentitledltolinvokelart.72ICISGlonlanticipatory
repudiationlandlthusldeclarelthelcontractlavoided. ”[Thelauthorloflthelpresentlpaperlagreesiwith
thelopinionloflotherlauthors,lwholholdlthatl”allfailureltolprovidelanladequatelassuranceldoesinot
automaticallylprovidelalrightloflavoidancelandltherelislthereforelnolmechanismlbylwhichlallparty
mayldemandlanlassuranceloflperformancelandltreatlalfailureltolrespondiwithlanladequate
assurancelaslalfundamentallbreach.” I Thus,lthelstatementlaccordingltolwhichl"underlart.[7 1lthe
partylseekinglassurancelloflperformancelislonlylentitledltolsuspendlhislownlperformancellpending
thelprovisionloflthellsoughtlassurancell[,Jand]litlislonlylifladequatelassurancelisinotifurnishedlthat
hellislentitledltolavoidithelcontract”" lislaccuratelonlylifithelsuspectedlbreachlislofifundamental

127  Eiselen,JRemarkslonlthelMannerlinlwhichlthelUNIDROITIPrincipleslofilnternationall Commerciall ContractsiMaylbe
UsedltolInterpretlorlSupplementlArticlesl7 1landl7 200flthelCISG, supralnotell111.

128  Schlechtriem, supralnotel9,latl95196.

129 Aslstatedlabove,JEnderlein/Maskow, supralnotel7,lat1290,Imaintainlthatl”iflthelotherlpartylprovidesinolassurance,lthislcan
belseenlaslanlindicationloflanlanticipatory,Jfundamentallbreachloflcontract,Jandlthelpartylempoweredltolsuspend
performanceloflhislobligationslcanlavoidlthelcontractlunderlart.]72./Helmay,lhowever,lalsolwaitluntilltheltimelfor
performancelhaslpassedland,linlthelcaselloflnonlperformance,lavoidithelcontractlunderlarticlesl49lorl64.”ISimilarly,
Bennett, supralnotel6,latl524,lassertsIthatl”frequently,l.0.0.0alfailureltolprovidelanladequatelassurancelwillljustifyla
conclusionlthatlalfundamentallbreachlwilllbelcommittedlandlavoidancelforllanticipatorylbreachliwilllbelpossible.IFinally,
Honnold, supralnotel7,latl436lalsolstateslthat]”B’slfailureltolrespondiwithlassurancesloflperformancelmaylmakellit)‘clear’
thatlBlwilllcommitlalfundamentallbreachloflcontractl-lalgroundlforlavoidinglthelcontractlunderlArticlel72,”lbutlhe
neverthelesslindicateslthat)”suchlfailureltolprovidelassuranceslwilllnotlalwaysljustifylavoidance l(notel1 7).

130 Chengwei, supralnotell1,0809.5;ICarter, supralnotel103.

131 Ziegel, supralnotel124.
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nature.[Iflthelnonlperforminglpartylfailsltolprovidelassuranceloflperformancelandlthellsuspected
breachllisinotloflfundamentallnature,ithelinnocentlpartylislonlylentitledltolcontinueltolsuspend
performanceloflthelcontractlorloflobligationslthatloughtltolbelfulfilledlinlpreparationlof
performanceloflithelcontractl(supralll.4.;lseelhoweverlfootnotel101).

ThislviewlislsupportedibyllalcomparativelanalysisloflthelCISGlandlthelrelevantlprovisionslofithe
UNIDROITIPrinciples./Underart.]7.3.4JUNIDROITIPrinciples,lifithelinnocentlpartylreasonably
suspectsl-Ibutlisinotlnecessarilylcertainl-Ithatlthelotherlpartylwilllcommitlalfundamentallnonl
performance,lthelformerlmayldemandladequatellassurancelofliperformancelfromlthellatter.lInlcase
oflfailurelbylthellatterltolprovidelsuchlassuranceloflperformancelwithinllalreasonablellperiodlof
time,lthelinnocentlpartylislentitledltolterminatelthelcontract.lAlcloselconnectionlislthus
established,linlthelUNIDROITIPrinciples,lbetweenlonelparty’slifailureltolprovideladequate
assurancelofllperformancelinlicaseslinlwhichlitlisinot]”clear”Ithatlallbreachlwilllbelcommitted,land
thelotherllparty’slcorrespondinglrightltolavoidlthelcontract.[Thislmechanismlhoweverlclearly
departslfromlthelhierarchylestablishedlbetweenlart.l7 1landlart.07 20CISG.First,lart.07 1ICISG,
whichl-llikelart.7.3.4lUNIDROITIPrinciplesl-lauthorizeslsuspensionlofllperformancelinlcaseslit
whichlitlislnotl”clear”Ibutlmerelyl”apparent”lthatlalbreachlwilllbelcommitted,ldoeslnotlmention
anylrightloflonelpartyltolldeclarelthelcontractlavoidedlinlcaselloflfailurelbylthellotherlpartylto
providellassurancelloflperformance.lSecondllandimostlimportantly,linlcaseloflfailurellbylonelpartylto
provideladequatellassuranceloflperformance,lart.7.3.4JUNIDROITIPrincipleslauthorizeslthelother
partyltollavoidlthelcontractlonlylifithellsuspectedlnonlperformancelislofifundamentallnature.
Consequently,levenlthoughlthelfailureltolprovide,lunderlart.]7 11ICISG,ladequatelassurancelmayl-
justllikelunderlart.[7.3.4JUNIDROITIPrinciplesl-Imakelit]” clear,”linlthelsenseloflart.]7 20CISG,
thatlalbreachlwilllbelcommitted,Isuchlalfailureldoesinotlinlitselflconstitutelalfundamentallbreach,
norldoeslitltransformlithelsuspectedimerelbreachlintollalfundamentallbreach.lInllconclusion,lunder
thelCISG,liflthelbreachlinitiallylsuspectedlisinotlfundamental,lavoidanceloflthellcontractlis
prohibited,levenlinlcasesloflifailureltolprovideladequatelassuranceloflperformance.

III. AVOIDANCEIPRIORITOITHEIDATEIFORIPERFORMANCE
1.  PurposellandlRationaleloflthelProvision

OneloflthelfundamentallpurposesloflthelConventionlisltolmaintainlinternationallcommercial
contractslintactlandltolallowltheirlperformancelevenlinladverselcircumstances,linlorderlto
promotelloyaltylandlgoodlfaithlinlinternationallcommercialltransactions.[Therefore,lthe
Conventionlwasldraftedlsollasltolpermitlavoidancelloflinternationalllsaleslcontractslonlylinlcaseslin
which,lclearly,lcontinuationllwouldlcauselonellpartylorlbothlpartieslirreparablelharm.lInlother
words,larts.[490andl64ICISGlauthorizelthelbuyerlandlthelsellerlrespectivelyltolavoidlthelcontract
onlylliflthelotherlpartylhaslcommittedlalfundamentallbreachloflcontractlinlthelsenselloflart.025
CISG.lInlsum,lavoidanceloflithelcontractlunderlthelCISGlislclearlylalremedylof extremalratio.

Allpriori,lart.1720CISGlseemsltolcontradictlthelspiritloflthelConvention.[First,lthislprovision
authorizesllonelpartyltolavoidlthelcontractiwhenlnolbreachlhaslactuallyloccurredlandltheltimelfor
performancelhaslnotlyetlelapsed.lSecond,lart.0720CISGlisInotllimitedltolcaseslloflobjective
impossibilityloflperformancelbutlislalsolapplicablelinlcasesloflsubjectivelinabilityltolperforml(see
infrallll.2.).JConsequently,levenlthoughlart.]720CISGlprovideslthatlithelcontractimay,linltheory,lbe
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avoidedlonlyliflitlislobjectivelyl” clear”lorllcertainlthatlalfundamentallbreachlwillloccur,lthelrisk
remainslthatllalcontractlbellavoidedlevenlthoughltheldifficultieslfacedlbylonelpartylinlthe
performanceloflhislobligationslwouldlinlfactlhavelbeenlovercomelbeforeltheltimellagreediuponlby
thellpartieslforlperformance.

Art.[720CISGlislneverthelesslthelresultloflalcompromiselthatlsatisfiedlthelmemberlstates.[The
drafterslcameltolthelconclusionlthatlif,latlonelpointlinltimelbeforeltheltimelagreedluponlfor
performance,litlislobjectivelyl”clear’Ithatlalfundamentallbreachlwilllbelcommitted,Ithelinterestslof
thelpartylthreatenedlbylthelbreachloughtltolbelprimarilylprotected.llndeed,ltheldrafters
consideredlthatllart.l7 11ICISGl(rightItolsuspendlperformance, supralll.)imightlnotlgrantlsufficient
protectionlifithelsuspectedlbreachlisloflffundamentallnature,landltheyllconsideredlthatlthe
protectionloflithelthreatenedlinterestsirequireslithatlthelinnocentlpartylbelentitledltoldeclarelthe
contractlavoided,lforllexample,lsolasltolexpeditiouslylenterlintollanotherlcontract,lorlremove
uncertaintylregardinglfinanciallcommitments.” THowever,IwithIregardltolthelprinciplelaccording
tolwhichlavoidanceloflcontractlislalremedylofllastlresort,ltheldrafterslcompliedliwithl”theldesire
expressedlbyldevelopinglcountrieslitolpermitlithelpartylwhoselbreachlislpresumedltollprovide
assuranceslandltherebyltolpreventlthelavoidancel(articlel72(2)).”"”’

2. ConditionsloflAvoidanceloflthelContract

Pursuantlitollart.72(1)ICISG,["iflpriorltoltheldatelforlperformancellofithelcontractlitlisliclearlthat
onelloflthelpartieslwilllcommitlalfundamentallbreachloflcontract,lthelotherlpartylmayldeclarelthe
contractllavoided.”lGivenlthelfactlthatlavoidancelloflcontractlislalremedylof extremalratio,lin
particularlwhenlbasedllonlthelprospectloflalbreachl(ratherlthanlonlalbreachlthatlhaslactuallyltaken
place),lart.1720CISGllpreciselylcircumscribesltheltwolconditionslthatloughtltolbelsatisfiedlforlone
partyltolbelauthorizedltoldeclarelthelcontractlavoided [Thelfirstlconditionlrelatesltoltheldegreelof
certaintylthatllalbreachlwilllbelcommitted.[Thelsecondlconditionlconcernslthelnatureland
magnitudelofithelbreach.

a. DegreelloflCertaintyl ThatlalBreachlWilllOccur

Art.172(1)ICISGlrequires,laslalfirstlcondition,lthatithelpartylwholintendsltoldeclarelthelcontract
avoidedlensurelthatlitlis]” clear”[thatlthelotherlpartylwilllcommitlalfundamentallbreachlofllcontract.
” Almerelsuspicion,levenlalwelllfoundedlone, lislnotlsufficient.” " IEvenlthoughlart.1720CISGldoes
notlexplicitlylidentifyltheldegreelofliclaritylorlcertaintylthatloughtltolbelreached,lalhigherldegreellof
claritylislrequiredlforlthelapplicationloflart.]7 20CISGlthanlforlthelapplicationlofllart.]7 1ICISGl(see
considerationsllabove, supralll.6.).INevertheless,lscholarslandlcourtslagreelthatlart.17 20CISGldoes

132 Bennett, supra notel121,latl5270528.

133 Schlechtriem, supralnotel9,latl95.

134 Chengwei, suprallnotell11,18§09.6.2;lseelalsolCommissionlonlEuropeanlContractlLaw, CommentlandINoteslonlPECLI9:304,
inlPrinciplesloflEuropeanlContractlLaw:IPartsillandl110416,04170(OlelLandolandlHughlBealeleds.,IKluwerlLaw
Internationall2000),lavailablelonlinelati<http://www.cisg.law.pace.edu/cisg/text/peclcomp72.html>.
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notlrequirelabsolutelandlunshakablelcertaintylthatlalbreachlwilllbelcommitted." 1Inlal1992
Germanlldecision,lthe Landgerichtl(DistrictlCourt)IBerlinlstatedlthat,lunderlart.0720CISG,lalvery
highldegreeloflprobabilitylisirequiredl(”einelaniSicherheitlgrenzendel Wahrscheinlichkeit”).lnlfact, it
transpireslfromlthelmechanismslprovidedlforlinfart.072(2)landl(3)ICISGlithatlabsolutelcertaintyllis
notlrequired.lArt.072(2)ICISGlenvisageslthelpossibilitylthatladequatelassuranceloflperformancelbe
providedlandlthelcontractlbeleventuallylperformed,levenliflitiwaslinitiallyl”clear”lthatlalbreach
wouldlbelcommitted.lInlturn,lart.072(3)ICISGlindicateslthatlalparty’sldeclarationl)” thatlhelwilllnot
performlhislobligations”lempowerslthelotherlpartyltoldeclarelthellcontractlavoidedlevenlthough
theldeclarationloflithelrepudiatinglpartyldoesinotimakelitlabsolutelyl”clear”Ithatlhelwilllnotlchange
hislmindlandllperformlbyltheldueldate. 137UThe[lmechanismsl]providecl[lforﬂinﬂar‘c.ﬂ7 2(2)landI(3)ICISG
alsolshowlthatlitlislpreciselylatltheltimelofltheldeclarationloflavoidancelthatlitimustibelobjectively
clearlthatlalbreachlwilllbelcommitted.lInlotherlwords,lthelinnocentlpartylisinotlcompelledlto
ensurelthat,Jatlallltimesluntillthelmomentlfixedlforlperformance,ltherelwilllbellobjectivelcertainty
thatlalbreachlwillloccur.lOtherwise,lthelonlylsituationslcoveredlbylart.]7 20CISGlwouldlbelthoselin
whichlitlhaslbecomelimpossiblelforlonelpartyltolperformlhisllobligations;lart.172(2)landl(3)ICISG
wouldlneverlbelenforcedlandlwouldlconsequentlylhavelremainedlaldeadlletter.lAfterlall,]”an
anticipatory,lfundamentallbreachloflcontractlis,lexceptlwhenltherelislanlexpresslstatementlbylthe
obligor,lalpresumptioniwhichlislbasedlonlobjectivelfactors”" Tatlalparticularimomentlinlitime.

Inlanylcase,lthelsuspicionlthatlalfundamentallbreachloflcontractlwilllbelcommittedimustlbe
objectivelylfounded.lIndeed,laslexplainedlabovel(supralll.6.),ljustlaslthelcontractimaylnotlbe
suspended,lunderflart.]7 IICISG,lonlthelbasisloflonelparty’simerelylsubjectivelfear,Junderlart.172
CISG, alfortiori,lthelcontractlmaylnotlbelavoidedlonlthelbasisloflsuchlsubjectivelfear./Rather,
objectivelgroundsimustlshowlthatllitlisl”clearlthatloneloflthellpartieslwilllcommitlalfundamental
breachloflcontract.”" Tislimportantitolnotelherelthatlthelfailureltolprovide,Jinlcompliancelwith
art.[72(3)ICISG,ladequatelassuranceloflperformancel(see infrallll.3.),Imakeslitlobjectivelylclearlithat
albreachlwilllbelcommitted.lIndeed,lthelSecretariatlhaslarticulatedlthatl” thelfailurelbylalpartylto
giveladequatelassurancelthatlhelwilllperformlwhenlproperlylrequesteditoldolsolunderl[Draft]
articlel62(3)l[counterpartlofithelcurrentlart.07 1(3)]lmaylhelplmakelit]‘clear’Ithatlhelwilllcommitla
fundamentallbreach.” *1Scholarslsimilarlylmaintainlthatlitlis]” possibleltolconcludelthatlthe
promisor’slfailureltolprovideladequatelassurancelinlaccordancelwithlparagraphl(2)loflarticlel72

135 Chengwei, suprall notel 11,18§09.6.2;] GERMANYILGI Berlin,] 300 Septemberl 1992,09901 O1123/92,l availablel onlinel at
<http://cisgw3.law.pace.edu/cases/920930g 1 .html> Jinlwhichithelcourtlheldlthatlforlavoidance,lthelprobabilityloflalfuture
breachImustlbelverylhigh,lbutlalmostlcompletelcertaintylisinotlrequired;]GERMANYIOLGIDiisseldorf,1140Januaryl1994,
170U0146,/930(CLOUTIcaselNo.0130),lavailablelonlinelatl<http://cisgw3.law.pace.edu/cases/940114g1.htm[>.I0One
decisionlstatedlthatlalclaimloflanticipatorylrepudiationlmustlbelsupportedibylthelconditionsl”(1)Ithatltheldefendant
intendedltolbreachlthelcontractlbeforelthelcontract’slperformanceldatelandl(2)lthatlsuchlbreachlwaslfundamental”
(UNITEDISTATESIFederallDistrictiCourt,INorthernlDistrictlofllllinois,170Decemberl19991(CLOUTIcaselNo0.0417)).

136  GERMANYILGIBerlin,1520S0247/94, supralnotel23;lseelalsol GERMANYIOLGIDiisseldorf,]181Novemberl1993,161U
228/92 Javailablellonlinelatl<http://cisgw3.law.pace.edu/cases/931118g1 . htmI>;IGERMANYILGIKrefeld,1281Aprill1993,
11000210/92 lavailablelonlinelatl<http://cisgw3.law.pace.edu/cases/930428g1 .htmI>;IAUSTRALIAISupremelCourtlof
Queensland,l170Novemberl2000,ICivillJurisdictionINo.11068000f011996,0availablelonlinelat
<http://cisgw3.law.pace.edu/cases/001117a2 html>.

137 Honnold, supralnotel7,lat1438.

138 Enderlein/Maskow, supralnotell7,latl291.

139 Robertl Koch, Thel Conceptl ofl Fundamentall Breachl ofl Contract] underl thel Unitedl Nations] Conventionl onll Contractsll forll the
InternationallsalelofliGoodsl(CISG), inlReviewloflthelConventionlonlContractslforlthellnternationallSaleloflGoodsl(CISG)
19980177,03060(KluwerlLawlInternationall1999).

140  SecretariatlCommentarylonlarticlel 630 ofl thell 19780 Draftl[draftl counterpartlofllart.] 720 CISG]18§02,lavailablelonlinelat
<http://www.cisg.law.pace.edu/cisg/text/secomm,/secomm[72.html>.
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makeslitl‘clear Ithathelwilllcommitlalfundamentallbreach.” *'[Thus,liflonelpartylsuspectsithatlthe
otherlwilllcommitlalfundamentallbreachloflcontractlandlrequestsllassurancelloflperformancellin
compliancelwithlart.17 1(3)ICISG,lthellatterlparty’sifailureltoliprovidelsuchlassurancelmakeslit
"clear,”linlthelsenselofllart.072(1)ICISG,thatlthelbreachlwilllbelcommitted.

Undertllart.[72ICISG,laslopposeditolart.17 1ICISG,I” therelisinolrequirementlthatlthellanticipated
breachlbelclearlaslalresultloflanylparticularlconductlorlcircumstances.” “lIndeed,Iwhereaslart.171
CISGlspecifieslthelcircumstanceslithatlmaylcauselonelpartylnotltolperformlalsubstantiallpartloflhis
obligations,lart.l720CISGldoeslnotllistlthelsituationslthatlmaylleadltolthelconclusionlthatla
fundamentallbreachlwilllbelcommitted.lUnderlthellatterlprovision,l”itlislsufficientlthatl[the
breach]lbelclearlwhateverlthelclaritylresultslifrom.” "Inlotherlwords,lthelfutureloccurrencelofla
fundamentallbreachlmaylbelmadelmanifest,justlasiunderlart.]7 1ICISG,lbylalseriousldeficiencylin
theldebtor’slabilityltolperformlotlinlhislcreditworthiness,lorlmaylfollowlfromlhislconductlin
preparingltolperformlorlinlperforminglthellcontract,lbutlitimaylalsolresultlfromlother
circumstanceslnotlexpresslylmentionedlinltheltextloflthellaw.'**

AccordingltolthelSecretariat’siCommentaryllonltheldraftloflart.l6330(counterpartlofithelcurrentlart.
72ICISG') " thelfuturelfundamentallbreachlmaylbelclearleitherlbecauselofithelwordslorlactions
oflthelpartylwhichlconstitutelalrepudiationloflthelcontractlorlbecauselloflanlobjectivelfact,lsuchllas
theldestructionloflithelseller’slplantlbylfirelorlthelimpositionloflanlembargolorlmonetarylcontrols
whichlwilllrenderlimpossiblelfuturelperformance.” *lindeed,lart.1720" combineslinlonelrulelthe
refusalltolperformlandlanlanticipatedlobjectivelimpossibilityltolperform.” *IInlthelabsencelof
objectivellcircumstancesimakingliperformancelimpossiblel(suchllaslinsolvencyloflithelobligotlorlthe
initiationloflbankruptcylproceedings'*®),lthelcontractimaylalsolbelavoidediforlalnumberlof

141 Koch, suprallnotel139,latl305;0seelalso,lforlthelsamelconclusion,/Bennett, supra notel6,latl524;IKritzer, supralnotel61,lat
466,lwholmaintainsithat]”thelfailurelbylalpartyltolgiveladequatelassuranceslithatlhelwilllperformlwhenlproperlylrequested
toldolsolunderlarticlel7 1(3)Imaylhelplmakelit]‘clear’lthatthelwilllcommitlalfundamentallbreach.”ISeellalsoltheldecisionslof
GERMANYIOLGIDtisseldorf,1170U0146,/93, supralnotell35,landlofIGERMANYILGIBerlin,199000123/92, supralnotel135,
inlwhichlbothlcourtslheldlthatlfailureltolprovideladequatelassurancelbylthelbuyerlmadelitlclearlthatlhelwouldInotlpaylthe
purchaselprice.

142 Bennett, supralnotel121,latl528.

143 Bennett, supralnotel121,latl528.

144  ThislassertionlisinotlinlagreementiwithlthelviewlexpressedlbylKoch, supralnotel1 34,lat1306,laccordingltolwhomlthelcauses
oflthelnonlperformancelunderlart.07 20CISGlarelstrictlylthelsamelaslthoselmentionedlunderfart.17 1(1)ICISG;lindeed,IKoch
holdsl(inlagreementlwithlHansIG [Leser,/CommentarylonlthelUNIConventionlonlthellnternationallSalelofiGoods,ladlart.
72,in.02 10(PeterlSchlechtriemled.,11998))thatlinlbothlcases,ltherelmustlbelobjectivelgroundslshowinglalhighldegreelof
probabilitylthatlthelpromisoriwilllnotlperformlalsubstantiallpartlofihislobligationslaslalconsequenceloflalseriousldeficiency
inlhislabilityltolperformlotlinlhislcreditworthiness,lorlaslalresultloflhislconductlinlpreparingltolperformlorlinlperforming
thelcontract.

145  Thelwordinglofitheldraftlart.163landlthelcurrentlart.172(1)larelidentical,lwithlthelonelexceptionlthatlithelcurrentltextlrefers
tol”alfundamentallbreachloflcontract” lwhereasltheldraftlart.[63[referredltol”alfundamentallbreach;”lthelSecretariat
Commentarylonltheldraftlart.063lislconsequentlyloflprimarylrelevanceltolthelinterpretationlofithelcurrentlart.07 21CISG.

146  SecretariatiCommentarylonlArticlel63loflthel1978IDraft, supralnotel140,08§02;IKritzer, supralnotel6 1,latl466,lwholspecifies
thatlevenlthoughlthelimpositionloflanlembargolorlmonetarylcontrolsiwhichlrenderslfuturelperformancelimpossible
justifieslthelotherlparty’slavoidanceloflthelcontractlunderlart.]17 2ICISG,lthelnonlperforminglpartylmaylbelexcusedlfrom
damageslbylvirtueloflart.179ICISG.

147 Enderlein/Maskow, supralnotel7,lat129 1.JHans[Stoll,iZurlHaftunglbeilErfiillungsverweigerunglimlEinheitlichenlKaufrecht
618 etlseq,l(RabelsZ,11988),lcriticizeslsuchllcombinationlbecause,linlhislview,differentlconclusionslhaveltolbeldrawnlwhen
itlcomesltolthelrightloflthelentitledlpartyltolclaimldamages:Itherelwouldibelanlimmediatelrightltolclaimldamageslinlcases
offirefusal,Ibyltheldebtor,ltolperform,lwhereaslinlotherlcases,lsuchlclaimlwouldinotlbelavailablelbeforelthelperformancelis
due,land/otltherelwouldlbelnolsuchlclaimlatlallloflthelobligotlisinotlliablelunderlart.179lorIS0ICISG.

148  Enderlein/Maskow, supralnotell7,latl291.
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"subjectivellreasons”lwhichlmakelitlclear,linlthelsenselofllart.17 20CISG,lthatlalbreachlwilllbe
committed.[ThelSecretariatlCommentary,lscholarlylwritings,landlcasellawlhavelarticulatedlthe
followinglfewlexamplesloflcircumstancesl-lIwhichlarelnotlobjectivelcircumstanceslleadingltollan
absolutelcertaintylthatlperformancelhas,lforever,lbecomelimpossiblel-linlwhichlthelinnocentlparty
islentitledltolconsiderlthatllitlisl”clear, linlthelsenselloflart.17 2(1)ICISG lthatdlalfundamentallbreach
willlbelcommitted.

Firstly,lthelcontractlmayllbelavoidedlbylonelpartylif,laslexpresslylenvisagedibyllart.72(3)ICISG,the
otherlpartylrepudiatesithellsaidlcontract,leitherlthroughlhislactions,lorlbyldeclaringlthatlhelwilllnot
performlhislobligationslotlthatlhislperformancelwilllbeldefective. *IForlexample,lthelselletlorlthe
buyerlisldeemedltolhavelrepudiatedlthelcontractliflheldeclaresithatlhelwilllnotlperformlhis
obligations,lorlliflheldenieslthelverylexistencelofithelsalelcontract. Also,lthelsellerlisldeemedito
havelrepudiatedlthelcontractliflhelresellsltolalthirdlpartylthelgoodslthatlhelhadlcontractedlto
deliverltolthellbuyer,lotliflhelresellsleitherlthelplantlwherelhelhadlpledgedlhimselfitolmanufacture
thelgoodslforlthellbuyer,lorlthelmachineslwithlwhichlhelhadlagreedltolproducelthelgoodslforlthe
buyer."” IThus,[forlinstance,lallegations,liflproved,lthatlthelsellerstatedlhelwould” nollongerlfeel
obligated”ltolperformlandliwouldl”’selllthelmateriallelsewhere”lentitlelthelbuyerltollavoidlthe
contract.” Mdlislimportantltolnotelherelthatlifithelagerievedlpartyldoesinotlrespondiitalrepudiation
byldeclaringlthelcontractlavoided,lhelmaylbelobligedltolacceptiperformancelifithelpartylwho
repudiatedlithelcontractlchangeslhislmind.

Secondly,ISchlechtriemlmaintainslthatl”thelfrequentlcaseslinliwhichlaldemandiforinewltermslor
allegedlcontractlviolationslbylthelotherlsidelarelusedlaslalpretextiforlnotlperforminglone’slown
obligations”lconstitute,l”inlmostlcases, "lalgroundlforlimmediatelavoidance.” 1" Thislproposition
waslprobablylintendedltolgovernlsituationslinlwhichllonelpartyl(A)ldemandsinewltermslfromlthe
otherl(B),lcouplediwithlanlunconditionalldeclarationlthatlAl‘willlnotlperform’l[his]lobligations.
AvoidancelbylBlshouldInotibeltriggeredliflAlinformsiBloflthelneedltolnegotiatelallmodificationlof
theirlagreementl(cf.lart.129).[Inlanylevent,lalresponselbylBlthatlgoeslbeyondlalnoticeloflsuspension
oflB’sllcounterlperformancellandlalirequestlforlassurancel(art.]7 1)Imaylbelhazardouslsincelitlmay
provideﬂgrlcs)ilndsﬂforﬂAﬂtoﬂavoidﬂtheﬂcontractﬂon[ltheﬂgroundﬂthatﬂBﬂhasﬂrepudiatedﬂunder
art.072(1).”

Finally,lthelpreconditionlloflparagraphl(1),Ithatlitlbel” clear”Ithatlalfundamentallbreachlwilllbe
committed,lhasllbeenlfounditolbelsatisfiedlinlthelfollowinglcircumstances:ithelbuyerlfailedltolpay
forlpriotlshipments;" Ithelbuyerlfailedltolopenlalletterloficredit; Ithelsellerlfailedltolreducelthe

149  Inlthislrespect,lidlislimportantltolnotelthatliflonelpartyldeclaresithatlitlwillinotlperformlitslobligations,Ibutleventuallyldoes
sollinlcompliancelwithltheltermslofithelcontract,lthelotherlpartylmaylnotlbelheldlliablelforlhavingldeclaredlthelcontract
avoidedlandlsuchldeclarationlbringslthelcontractltolanlend.

150 Chengwei, supralnotel11,0§09.6.2.

151 Honnold, supralnotel7,latl438.

152 UNITEDISTATESIFederallDistrictiCourt,INorthernlDistrictlofllllinois, supralnotel130.

153 Schlechtriem, supralnotel9,latl95.

154  Honnold, supralnotel7,latl438.

155  GERMANYIOLGIDisseldorf,1170U0146,/93, supralnotell35;]GERMANYILGIBerlin,1520S0247/94, supralnotel2 3.

156  AUSTRALIAISupremelCourtloflQueensland, supra notell136.
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pricelandltolcommititoldeliverlfashionlgoodslonltime; " Ithelsellerldeliberatelylstoppedidelivering
thelgoods."

b. MagnitudelloflithelSuspected]Breach

Thelsecondlconditionlimposedlbylart.l72(1)ICISGlforlthelinnocentlpartyltolbelentitledlitoldeclare
thelcontractlavoidedlislthatlthelsuspectedibreachlbelfundamentallinlthelsenseloflart.02 51CISG.
Thislconditionlappliesltolbothlsuspectedldefectivelperformancesllandlisuspectedldelayed
performances,lifitheltimelforlperformancelislofithelessenceloflthelcontractlorlifithellcontract
stipulateslthatlaldelaylinliperformancellconstitutesllalfundamentallbreachlofllcontract.

Accordingltollart.[250CISG,["albreachloflcontracticommittedibyloneloflithelpartieslislfundamental
iflitlresultslinlsuchldetrimentltolthelotherlpartyllasisubstantiallyltoldeprivelhimloflwhatlhelis
entitledltollexpectlunderlthellcontract,JunlesslthelpartylinlbreachldidInotlforeseelandllalreasonable
personloflthelsamelkindlinfithelsamelcircumstanceslwouldlnotlhavelforeseenlisuchlallresult.”lAn
exampleloflanticipatorylfundamentallbreachloftenlencounteredlislbankruptey.” IThelhistorylof
art.1250CISGlindicateslthatlthelterm[”sollaslsubstantiallyltoldeprivelhimloflwhatlhelislentitledlto
expectlunderlthelcontract”ldoesl’notlreferltolthelextentlofltheldamage,lbutlinsteadltolthe
importanceloflthelinterestslwhichlthelcontractlandlitslindividuallobligationslactuallylcreatelforlthe
promisee.” “IConsequently,Itherelislalfundamentallbreachloflcontractlonlylifithelaggrievediparty,
aslalresultloflthelbreach,Inotlonlylloseslinterestlinlthelperformanceloflthelcontract,lbutlalsolsuffers
aldetriment.'*'IConsequently,Itherelisinolanticipatorylfundamentallbreachlinlthelfollowing
situations:lthelsellerlhaslheldlbackithelgoods; “lthelsellerlexpressedlanlinterestlinlstopping
deliverieslbutlalsolagreeditolcontinuelnegotiations; * Ithelbuyerlfaileditolpaylonelinstallment.'**

c. DeclarationlloflAvoidance

[fithelconditionsllofllart.17 2(1)ICISGlarelsatisfiedlandInoticeloflavoidancellhaslbeenlgivenl(see infra
I11.3.),Ithelinnocentlpartylmayldeclarelthelcontractlavoided.l” Therelisinoltimellimitlforlsuch
declaration.lIflthelentitledlpartylfirstldecideslitolwait,lhelmaylavoidlthelcontractlatlanyltimelbefore
thelperiodlforlperformancelexpires,” “’Iprovidedithatlthelconditionsloflart.172(1)ICISGlare
satisfiedllatltheltimelofitheldeclaration.lGivenlitslpromptleffect,laldeclarationlloflavoidancelcannot
belwithdrawnloncelitlhaslbecomeleffective.

157  ICClawardINo.18786, supralnotel49.

158  SWITZERLANDIZHKIArbitrallawardIiNo.1273/95, supralnotel22.

159  Enderlein/Maskow, supralnotel7,latl291;1Vilus, supralnotel7,latl244.

160 HossamlElSaghir, Editoriallremarkslregardinglthelcomparisonloflart.18: 1031PECLIandllart.12 51CISG, inlGuideltolArticlel250-
ComparisonlwithIPrinciplesloflEuropeanlContractlLawI(PECL),lavailablelonlinelat
<http://www.cisg.law.pace.edu/cisg/text/peclcomp25.html>;IPeterlSchlechtriem,]CommentarylonlthelUNIConvention
onlthellnternationallSaleloflGoodsl(CISG)I177(ClarendonlPressl1998).

161  ElSaghir, supralnotel160.

162 SWITZERLAND ZivilgerichtlSaane,[T1171/95, supralnotel126.

163  ICClawardiNo.18574,ISeptemberl1996,lavailablelonlinelati<http://cisgw3.law.pace.edu/cases/968574i1.html>.

164  SWITZERLANDIZHKIArbitrallawardINo.1273/95, supralnotel22.

165 Enderlein/Maskow, supralnotel7,latl292.

166 Enderlein/Maskow, supralnotell7,latl292.
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"Iflalpartyldeclaresithelcontractlavoidediwithoutlalfundamentallbreachlofllcontractlbylthelother
partylbeinglanticipated,ithelformerlcommitslalfundamentallbreachloflcontract”'* landlis
compelledltolacceptlthellatter’slperformance.llndeed,[lif,latltheltimelperformancelwasldue,lno
fundamentallbreachlwouldlinlfactlhaveloccurred,ltheloriginallexpectationlthatlalbreachlwouldlbe
committedlmaylnotlhavellbeenl”clear, landltheldeclarationloflavoidancelmaylconsequentlylbelvoid.
Inlsuchllallcase,lthelpartylwholattemptedltolavoidiwouldlbelinlbreachloflthelcontractlgivenlhislown
failureltolperform. “linlotherlwords,lthelactionlofithelpartyiwholdeclaredithelcontractlavoided
"maylbelinvalidlandlleadltolthelresultithatlhislownlsubsequentlnonlperformancelamountsltola
breachlandlpossiblelliabilitylforldamages.”'*IConsequently,itheldeclarationloflavoidancellisltolbe
consideredlaslwrongfullandlimaylinlturnlconstitutelalrepudiationloflthelcontract,lgivinglthelother
partylthelrightltolavoidithelcontractlinlaccordancelwithlart.072(1)ICISG. ™

3.  AdvancelNoticeloflIntentltolAvoidlthelContractlandlAdequatelAssuranceloflPerformance
a. AdvancelNoticelloflIntentltolAvoidlthelContract

Pursuantlitolart.172(2)ICISG,["ifltimelallows,lthellpartylintendinglitoldeclarelthelcontractlavoided
mustlgivelreasonablelnoticeltolthelotherlpartylinlorderltolpermitlhimltolprovideladequate
assuranceloflhislperformance.”l” Thelnoticeloflithelpartylintendingltoldeclarelthelcontractlavoided
demandinglthatlthellotherlpartylprovideladequatelassuranceloflithelperformance,laslart.172(2)
CISGlallowslinlsuchlalcase,lseemsltolbelthelbestlsolutionlitolrelievelthelformerlpartylfromldoubts
aboutlloccurrenceloflthellotherlparty’sibreachlandlreduceslthelrisklhelwouldlotherwiselbe
taking.”'"IThus,lthelnoticeloflithelinnocentlpartylrequestingladequatelassuranceloflperformance
primarilylservesltwolpurposes.[First,lforlthelpartylwholsuspectslwithoutlcertaintylthatlalbreachlwill
belcommitted,litldoeslnotlcompellhimltolwaitluntilltheldateloflperformance,lunableltolprotectlhis
interests,landlthenlincurllosseslifithellotherlpartyleventuallyldoeslnotlperform.lSecond,lthe
obligationloflgivinglnoticelinlcompliancelwithllart.172(2)ICISGlandlthelopportunitylthuslgranted
tolthelnonlperforminglpartyltolprovideladequatelassuranceloflperformancelpreventlhasty
declarationsloflavoidancellinlcaseslinlwhichlitleventuallylappearslthatlthelotherlpartylwouldlhave
performedlhislobligationslinlcompliancelwithltheltermslofithelcontract.IThus,Ithellobligationllof
givinglnoticelprotectslthelpartylwishingltolavoidlthellcontractlfromlwrongfullyldeclaringlthe
contractlavoidedlandlconsequentlylbeinglheldlliablelinldamages.

Thelnoticelislsubjectlitolart.12 7ICISG.lItldoeslnotineedltolbelreceivedlbyltheladdresseeltolbecome
effective.[Therefore,l”iflitlisllost,lthelpartylentitledlitolavoidithelcontractldoesinotlloselthatlright.
Butlhelshouldlinlhislownlinterestimakelsurelthatithelnoticelreacheslthelotherlparty.”'

Art.172(3)ICISGlprovideslalfirstlexceptionltolthelgenerallobligationltolgivelnoticeloflintentlto
avoidlthellcontract.lIlndeed,lthislparagraphlstatesithat]”thelrequirementslloflthelpreceding
paragraphldolnotlapplylifithelotherlpartylhasldeclaredithatlhelwilllnotlperformlhislobligations.”
Thus,liflalpartylhaslirepudiatedithelcontractl(whichlis,laccordingltolSchlechtriem,lthelmost

167  Enderlein/Maskow, supralnotell7,latl291;IBennett, supralnotel121,latl528.
168 Kritzer, supralnotel61,latl466;Lookofsky, supralnotel6,latl150.

169  Bennett, supralnotel121,latl528.

170 Honnold, supralnotel7,latl438.

171  Chengwei, supralnotel11,1809.7.1.

172 Enderlein/Maskow, suprallnotel7,latl293.
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frequentlsituation),lthelotherllpartylmayldeclarelthellcontractlavoidediwithoutlhavinglfirstlgiven
noticeloflhislintentltoldolso'I(forlalmoreldetailedlanalysislofithelconsequencesloflalrepudiation
oflthelcontract,lsee infrallll.6.).1Also,”sincel[art.172(3)’s]lexceptionlalsolcoverslthelfrequentlcases
inlwhichlaldemandlforlnewltermslorlallegedlcontractlviolationslbylthellotherlsidelarelusedlasla
pretextlforinotlperforminglone’slownlobligations,limmediatelavoidancelstilllremainslanloptionlin
mostlcases.” 174[INonetheless,Uoneﬂshouldﬂrememberﬂthatﬂdeclaringﬂthe[lcontractﬂavoided,ﬂifﬂit[lhas
beenlrepudiatedlbylthelotherlparty,lislalright,Inotlanlobligation.llflthelaggrievedlpartyldoesinot
avoidlthellcontract,landlifltheldebtorlofithellobligationlchangeslhisimind,lthellatterlmaylstill
performlthelcontract.'”

Thellobligationltolgivelnotice,lunderlart.172(2)ICISG,Isufferslalsecondlexception:lthelpartylwho
intendsltoldeclarelthelcontractlavoidedlislunderlnolobligationlloflgivinglreasonablelnoticelifltime
doeslnotlallowlit.JAslalgenerallrule,”givenlithelsophisticatedlmeansloflcommunication,litlisThardly
imaginablelthatltimelwouldInotlallowltolgivelnoticeltolthelotherlpartylofithelintendedlavoidance
oflthelcontract.”' ““INevertheless,Jtwolsituationsimaylbelenvisagedlinlwhichloneloughtitolconsider
thatltimeldoeslnotlallowlthelpartylwishingltollavoidlthelcontractltoligivelnoticeloflhislintent.[First,
thelcontractlmaylbeldeclaredllavoidedliwithoutlpriorinoticeloflintent,liflsuchlnoticelwouldiresultlin
aldelaylwhichlwouldlbelprejudicialltolithelinterestsloflthelinnocentlparty.lSecond,lsendingllalnotice
oflintentlislnotlalconditionltoltheldeclarationloflavoidancelifltheltimelkpanlbetweenlthelmoment
whenlnoticelwouldlhavelbeenlgivenlandlthelexpirationlofltheltimelforlperformancelwouldibeltoo
shortliforltheladdresseelloflthelnoticeltolprovideladequatelassuranceloflperformancelinlcompliance
withlart.J72(2)ICISG." Tnlotherlwords,Inoticeltolthelotherlpartylislunnecessarylinlcasesiwherelthe
deliveryldatelislsolnearlithatladequatelassurancelcouldinotlbelprovidedlinltime.lIndeed,l”thelobject
oflthelnoticelrequirementlisltollenablelthelotherlpartyltolprovideladequatelassuranceloflhis
performance.llflthatlhaslbecomelimpossible,lthenlthellnecessityltolgivelnoticelmustlsurelylfall
away.”' “INoticelmustlbel”reasonable,”landlitlislreasonablelonlylifitheladdresseelhaslalchancelto
providelassuranceloflperformance.'” I"Whereltherellisllittlelchancelthatlthelotherlpartylcanlstill
providelsecurityl-Iforlexample,lwherelaldeliverylcannotbelmadelbecauseloflwarl-Inoticelwillloften
belunnecessary.”' *IConsequently,Ithelfollowinglconclusionlmaylbelreached:Inoticeloflonelparty’s
intentltolavoidlthelcontractlislunnecessarylinlalllsituationslinlwhichlitlislobjectivelylcertainlithatlla

173 Schlechtriem, supralnotel9,latl95.InICHINAlInternationallEconomicl&TradelArbitrationlCommission,JArbitrallaward
CISG/1996/05,1300Januaryl 1996 lavailablelonlinelatl<http://cisgw3.law.pace.edu/cases/960130cl.html>,IthelArbitral
Tribunallheldithatlbyldeclaringllinlalfaxithatl”.. lItlislimpossibleltoldeliverlithelgoods.IWelwillltryltolfindlotherlsources,lbut
becauselitlislhardltolfindlsuchlgoods,lthelpossibilitylisllowl...IDueltolthelabovelreasons,l[buyer]ineedsltolmake
arrangementslforinonldeliveryl(includinglbanklguarantee,letc.), " IthelsellerlhadiclearlylexpressedithatlhelwouldInotlperform
hisldeliverylobligation.IThelTribunallconcludedithatlinlsuchlcircumstances,laccordingltollart.07 2(3)ICISG,lthelparty
intendingltoldeclarelthelcontractlavoidedi(thelbuyer)ineededinotlnotifylthelotherlparty.

174 Schlechtriem, supralnotel9,latl95;]Chengwei, supralnotel11,0§09.6.3.

175  Enderlein/Maskow, supralnotell7,latl293.

176 Enderlein/Maskow, supralnotel7,latl292.

177  Enderlein/Maskow, supralnotell7,latl292.

178  SieglEiselen,/RemarkslonlthelMannetlinlwhichlthelUNIDROITIPrincipleslofilnternationallCommerciallContractsiMay
belUsedltollnterpretlorlSupplementlArticles]7 1landl7 20flthel CISGlandIRemarkslonlthelMannerlinlwhichlthelPrinciples
oflEuropeanlContractlLawiMaylBelUsedltolInterpretloriSupplementlArticlesl7 10and17 20oflthelCISG, supralnotell11.
Therelarelhoweverlstronglcontrarylviewslonlthislissue;lsee,lforlexample, GERMANY LGIDiisseldorf,190Julyl1992,13 110
223/91 lavailablelonlinelati<http://cisgw3.law.pace.edu/cases/920709g1 . html>.

179  Enderlein/Maskow, supral notel 7,0 at] 2920293, whol maintainl thatl ”inll thell veryl interest] ofl thel obligee,l itl shouldl be
reasonablelinlmostlcasesltolgivelnoticeloflanlavoidanceloflcontract.IThislislcontradictedlbylcircumstanceslonlylwherelthere
islabsolutelcertaintyloflfuturelfundamentallbreachesloficontractl.l.l.IEvenlinitheleventloflithelotherlparty’slbankruptcy,lhis
receiverlcouldlpreferlfulfillmentltollavoidanceloflthelcontract.”

180  Chengwei, supralnotell1,08§09.6.3;lseelalsolSchlechtriem, supralnotel9,latl95.
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fundamentallbreachlwilllbelcommitted.lInlanylevent,l”ifltherelisldoubtlonlwhetherlthelinnocent
partylshouldlhavelinformedlorlnot,lthelcourtloughtltolrulelinlfavorlofithelinnocentlparty,li.e.,lthat
therelwasInoldutyltolinform.”"*"

b. AdequatelAssurancelloflPerformance

Aslmentionedlearlier,lthelobjectloflthellobligationltolgivelnoticeloflintentltoldeclarelthelcontract
avoidedlisl”tolpermitl[thelotherlparty]ltolprovideladequatelassuranceloflhislperformance”l(art.
72(2)ICISG).I”Whatlconstituteslanladequatellassurancelivariesldependinglonlithelcircumstances,
includinglthelstandinglandlintegritylofithelpromisor,lhislpreviouslconductlinlrelationltolthe
contract,Jandlthelnaturelofitheleventlthatlcreatesluncertaintylasltolhislabilitylandiwillingnesslto
perform.” “Aslalgenerallrule,lanlassuranceloflperformancelisldeemedladequateliflitigives
reasonablellsecurityltolthelcreditorloflithelobligationleitherlthatltheldebtorlwilllperformlorlithatithe
creditorlwilllbelcompensatedforlallllosseslincurredlinlexecutinglhislownlperformance.lAslstated
above lalreassuringlstatement,[li.e.,lalmerelstatementloflintentionlandlabilityltolperformlwill
generallylbelconsideredlinsufficient. > 1" Inlmostlinstances,lalnewltermloflpaymentlagainst
documents,lallguaranteelbylalreputablelbank,lorlalletterloflcreditlissuedibylalreputablelbanklwilllbe
required.” *'I"Ifltherellislseriousldoubdlasltolthelseller’slperforminglofihislobligations,lhelcouldlalso
providellalguaranteeloflperformance.lHellcouldlalsollexplainlinliwhichlwaylhelcanlandlwillldeliver
thelgoodslinltime,linlthelagreediqualitylandlfreelfromlthirdlpartylrightsloriclaimsl(e.g.,luseloflsubl
contractors,lincreaselinlthelproductionlcapacity,lcancellationloflotherlobligationsltoldeliver,
acquisitionlofllicenses,letc.).”">

"Thelabsencelofllanllassuranceloflperformancelinliresponseltolalnoticelunderll.l.l.lparagraphl[(2)]
wouldlnormallyltendltolmakeliticlearlthatlalbreachlislgoingltoloccur” *I(see suprallll.2.).
Consequently,linlalllcaseslinlwhichlthelinnocentlpartylislunderlthellobligationltolgivelnoticeloflhis
intentltoldeclarelthellcontractlavoided,lthelfailurelofithelotherlpartyltolprovideladequatellassurance
oflperformancellislalinecessarylandlsufficienticonditionlforlthelavoidanceloflthelcontract.lInlother
words,withlthelexceptionlloflcasesloflrepudiationlofithelcontractlandlcaseslinlwhichltimeldoesnot
allowlthelpartylwholintendsltoldeclarelthelcontractlavoideditolgivelreasonablelnoticeltolthellother
party,lthelformerimayldeclarelithelcontractlavoidedliflandlonlylifitheldebtorlofithelobligationlfails
tolprovideladequatelassuranceloflperformance.lAlparallellmaylthereforelbelestablishedlbetween
thelobligationltolprovidelladequatelassuranceloflperformance,lwithlregardltolanticipatedinonl
delivery,Inonlpayment,lotlfailureltoltakeldelivery,Junderlart.172(2)ICISG,landlthe Nachfrist
procedurelunderlarts.l49(1)(b)landl64(1)(b)ICISG.IThelpurposeloflbothlmechanismslislthellsame,
namelyltolgivelthelobligorlallastichanceltolperformlhislobligationlandlthusl”removelthe

181  Eiselen,/JRemarkslonlthelMannerlinlwhichlthelUNIDROITIPrinciplesloflInternationallCommerciallContractsIMaylbe
UsedltolInterpretlorlSupplementlArticlesl7 1landl7 20oflthelCISGlandIRemarkslonlithelMannetlinlwhichlithelPrincipleslof
EuropeanlContract]LawIMaylBelUsedltollnterpretloriSupplementlArticles]7 1landl7 20oflthelCISG, supralnotell111.

182 Koch, supralnotell139,latl305[306.

183  Koch, supralnotel139,latl306;]Honnold, supralnotel7,latl434lbylanalogy.

184  Koch, supralnotel139,latl306.

185 Enderlein/Maskow, supralnotel7,latl2920293.

186  Bennett, supralnotell121,latl528 lwholaddslthat]” thelgivinglofinoticelunderlparagraphl(2 Ylwilllbelinlthelinterestslofithelparty
proposingltoldeclarelthelcontractlavoidedlbecauselitsleffectliwilllbeltolestablishiwhetherlitlislinlfactl‘clear’lthatlthe
fundamentallbreachlwilllbelcommitted,ltherebylremovinglthelriskloflliabilitylarisinglinlconsequenceloflanlinvalid
declaration”(p.1530);1Koch, supralnotell34,latl305;0Kritzer, supralnotel61,latl466;ldecisionsloflGERMANYIOLG
Dusseldorf, supralnotel130landIGERMANYILGIBerlin, supralnotell130.
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performancelobstacleslwhichlgivelriseltolthelrightltolavoidance.lWhilelthel‘Nachfristltype’
procedurelleliminatesluncertaintylwhenlperformancelisloverdue,ltheladequatelassurancelprocedure
eliminatesluncertaintylconcerninglperformancelthatlisinotlyetldue.” * IBothlmechanismslaimlat
maintaininglthelcontractlonlfoot.

4.  ConsequenceslofithelAvoidancelofithelContract

Theldeclarationlresultslinlpromptlavoidancelofithelcontract;Inollagreementlbylthelotherlparty,Inor
anylassistancelbylthelcourtslislrequired. *IFurthermore,l”alpartylwhichlexerciseslalrightlto
terminatelthelcontractlforlanticipatorylnonlperformancelhaslthelsamelrightsllaslonlterminationlfor
actuallnonlperformancelandlislthereforelentitledltolexerciselanylotherliremedieslavailableltollactual
nonlperformance,lincludingldamages,lexceptlithatldamageslarelnotlirecoverablelwherelthelnonl
performancelatitheldueldatelwouldibelexcused”'I(arts.[740tol761CISG).IThus,lthelconsequences
ofllalldeclarationlloflavoidancelinclude,lonlthelonelhand,Ithelrightltolclaimlrestitutionloflwhatever
thelavoidinglpartylhaslsuppliedlorlpaidlunderlthelcontractl(art.l8 1(2)ICISG),land,lonlthelother
hand,lthelrightltolrecoverldamagesl(art.18 1(1)ICISG).

Regardingldamages,linlalllcaseslinlwhichlalpartylwrongfullylrepudiatesithellcontract,lthelother
party,lwholdeclaredlthelcontractlavoided,lislallowedltolreselllorlirepurchaselthelgoodslthatlwerelthe
objectloflthelfirstlcontractuallagreement,lregardlessloflthelfactithatlthelpartylwholrepudiatedlthe
contractlmightlchangelhislmindlandleventuallylofferltolperformlhislobligationslwithinltheltimel
framelsetlbylthelcontract.l”Inladdition,lbylvirtueloflarticlel75,lalreasonablylpromptlresalelor
repurchasel(evenlipriorlitoltheldatelforlperformance)lmaylfixitheldamageslforlwhichlthellrepudiating
partylwilllbelliable.”" " IFurthermore levenlwhenlitlislclearlthatlalfundamentallbreachloflcontract
willloccur,ltheldutyltolmitigatelithelloss,Imentionedlunderlart.]770CISG,Imaylrequirelthelparty
whollintendsltollinvokelthatlbreachltoltakelmeasuresltolprotectlhislinterests,ltolreducelhislloss,
includingllossloflprofit,Iresultinglfromlthelbreach,levenlpriorltolthelcontractldatelfor
performance.'” IThus,lforlinstance,!” iflitlislclearlthatlalnonldeliveryloflgoodslamountingltola
fundamentallbreachlislgoingltoloccurlandlthatlthelamountloflthellosseslexpecteditoliresultifrom
thelbreachllisligreaterllifipromptlactionlisinotltakenltolmakelalternativelarrangementslforlithelsupply

187 Koch, supralnotel139,lat1308.

188 Enderlein/Maskow, supralnotel7,latl292.

189  Chengwei, suprallnotell11,1809.6.1;lseelalsolCommissionlonllEuropeanlContractlLaw, supra notell134,latl418.1Lookofsky,
supralnotel6,latl150,IneverthelesslpointsloutithatlthelConventionlitselflcontainsinolspecificlrulelregardinglanlimmediate
actionlforldamageslinlcaseloflanticipatorylfundamentallbreach.lHelstresseslthatlSectionllIlofIChapterTVIoflthelConvention
dealslwithldamageslinlicasesloflactuallbreachl(damageslbeinglbased,lunderlthelCISG,lonlthelfailureloflalpartyltolperform
hislobligationslunderlthelcontractlorlthelConvention;lseelart.145landl6 1).JHelconcludeslthat]”iflanlactionlforldamages
underfarticles] 7407 6lisltolbelbasedluponlal‘breachlbylanticipatorylrepudiation, lwelmightlsaylthatlalCISGlpromiselto
performlinlthelfuturel‘bylimplicationlincludeslanlengagementlnotldeliberatelyltolcompromiselthelprobabilitylof
performance.l.l. IThelCISGlprotectsithelexpectationlinterestloflthelpromiseelinlgeneral,landlthelpromiseelshouldibe
entitledlthatlhislperformancelexpectationlbelprotectedlagainstlanticipatorylrepudiationlaslwell.”

190  Honnold, supralnotel7,latl439.

191  SeelSecretariatiCommentarylonlart.0630oflthel1978IDraft, supralnotel140,I814.1Thelmatchluplindicateslthatlparagraphl(1)
ofllart.063loflthel 19 78Draftlandlparagraphl(1)loflart.17 20CISGlarelsubstantiallylidentical.IParagraphsl(2)landl(3)loflthe
OfficiallTextlarelnew;lseelthelmatchlup,lavailablelonlinelatl<http://www.cisg.law.pace.edu/cisg/ text/matchup/matchupldl
72.html>.ISeelalsolKritzer, supralnotel61,latl466;ILeser, supralnotel144,lat]54 1;ILookofsky, supralnotel6,latl150.ILeiflSevon,
ObligationsloflthelBuyerlunderllthelUNIConventionJonlContractslforlthellnternationallSaleloflGoods, inllnternationallSaleloflGoods:
DubrovniklLecturesl203,0228[(PetarlSarcevicl&PaullVokenleds.,[OceanalPublicationsl1986),lhowever,lstateslthatl"aslthe
sellerlmaylevenlresortlitolalirequirementliforlperformancelafterlthelbuyer’slbreachlhaslamounteditolalfundamentallbreach,
itlcanlhardlylbelassumedithatlthelbuyerlcould,latlthislstage,lrequirelthelsellerltoltakelstepsitolmitigatelhisldamage.”
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oflthellgoods,lthelobligationltolmitigatellosseslrequireslavoidancelactionlunderlarticlel7 1leven
beforelthelbreachlhasloccurred.”™”

Inlcaseloflwrongfulldeclarationloflavoidancell(i.e.,liflthelconditionsloflart.172(1)ICISGlwerelinlfact
notlsatisfied,forlinstance,iflitlappearsithatlinlfactlitiwasinotl”clear”lthatlalbreachlwouldloccur,lor
thelsuspectedlbreachlwaslnotloflfundamentallnature),lthelpartylwholdeclaredlthelcontractlavoided
islunderlthellobligationltolacceptlperformancelbylthellotherlparty,Jandimaylbelconsideredibylthe
latterlasthavinglrepudiatedithelcontractlunderfart.072(1)."”’

5.  ImpactlofithelCISGlonlSubsequentlUniformlSetslof[Principles

Thelwordingloflart.19:304IPECL"**lislalmostlidenticalltolthatloflart.17.3.3JlUNIDROIT
Principles.”’IFurthermore,lthelnotionloflanticipatorylbreachladoptedibyltheseltwolprovisionslis
verylcloselltolthatloflart.72(1)ICISG.IThelrationaleloflallithreelprovisionslisithelsame:lalpartyltola
contractlcannotlreasonablylbelexpectedltolcontinueltolbelboundlbylitliflitThaslbecomelclearlthat
thelotherlpartyiwilllcommitlalfundamentallbreach,lcannotloriwilllnotlperformliatitheldueldate.
Furthermore,linlalllthreelsetsloflruleslandlprinciples,]”anylfundamentallnonlperformancelis
regardedlaslalbreachlloflcontract,lwhetherlthelperformancelwaslpossiblellorlnot.[Thuslwhere
substantiallperformancelbecomeslimpossible,levenliflsuchlimpossibilitylresultslfromlcircumstances
beyondlthelcontrolloflthelobligor,Inonlperformancelorlmallperformancelislstilllregardedlasla
breach.”"”"IAslalconsequence,lalllthreelprovisionsl”arelsaidltolestablishlthelprinciplelthatlalnon]
performancelwhichllislitolbelexpectedlisltolbelequatediwithlalnonlperformancelwhichloccurredlat
theltimelwhenlperformancelfellldue.”"

Art.[7.3.3JUNIDROITIPrincipleslandlart.19:304IPECLlarellargelylinspiredlbylart.1720CISG,not
onlyllwithlrespectltolthelnotionloflanticipatorylbreachlonlwhichltheylarelfounded,lbutlalsolwith
respectltolithelconditionsloflavoidancelthatleachlprovisionllayslout.lInlalllthreelcases,]”anticipatory
nonlperformance”lmeansl”anlobviouslunwillingnesslorlinabilityltolperformliwherelthelfailurelin
performancelwouldlbelfundamentallwithinlart.08:103”"*’IPECL.IFurthermore,lunderlthe
UNIDROITIPrinciples,lthelPECL,landlthelCISG,lthelpartylfacedlwithlanlanticipatorylnonl
performancelmaylterminatelthelcontractlatlanyltime,lprovidedithatltwolconditionslarellsatisfied.
First,lthelinabilitylorlunwillingnessltolperformimustlbelmanifest;lalmerelsuspicion,levenlwelll
founded, [Iis[linsufficient.ZOOUUnderﬂtheﬂUNIDROITUPrinciplesﬂandﬂtheﬂPECL,Uhowever,ﬂmere
doubtslasltolthelabilitylorlwillingnesslitolperformlallowlthelcreditorloflthelperformanceltoldemand
assurancelofliperformancelunderlart.l7.3.4,lrespectivelylartl8: 105;lmeanwhile,lhelmaylwithhold

192 Bennett, supralnotel121,lat]529.

193 Honnold, supralnotel7,lat1438.

194  Accordingltolart.19:3040 PECL,] "wherel priotl tol thel timell forl performancel byl al partyl it isl clear] thatl therel willl bel a
fundamentallnonlperformancelbylit,lthelotherlpartylmaylterminatelthelcontract.”

195  Accordingltolart.17.3.3IUNIDROITIPrinciples,l”wherelpriotltoltheldatelforlperformancelbyloneloflthelpartieslitlislclear
thatltherelwilllbelalfundamentallnonlperformancelbylthatlparty,lthelotherlpartylmaylterminatelthelcontract.”

196 Chengwei, supralnotel11,0§09.6.1.

197  Eiselen,JRemarkslonlthelMannerlinlwhichlthe]lUNIDROITIPrincipleslofl InternationallCommerciallContractsiMaylbe
UsedltolInterpretlorlSupplementllArticlesl7 1land17 200flthelCISG, supralnotell111.

198 Chengwei, supralnotel11,0§09.6.1.

199 CommissionlonlEuropeanlContractlLaw, supralnotel134,latl417.

200  CommissionlonlEuropeanlContractlLaw, suprallnotel134,latl417.
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performanceloflhislownlobligations” [(see infralforlalmoreldetailedlanalysislofithislspecificitylofithe
UNIDROITIPrincipleslandithelPECL).ISecond,lthelthreatenedlnonlperformancelmustibe
fundamentallinlthelsenseloflart.1250CISG,Irespectivelyllart.]7.3. IIUNIDROITIPrincipleslandl8: 103
PECL.

ThelprovisionsloflthelCISGlregardinglanticipatorylavoidancelloflthelcontractlhoweverldiffer,lin
variouslrespects,lfromlthoseloflthelUNIDROITIPrincipleslandlthelPECL.IFirst,lthelscopelof
applicationlofllart.172(1)ICISGlseemsltolbelnarrowerlthanlthatloflart.17.3. 3IUNIDROITIPrinciples
andlofllart.[9:304IPECL.IIndeed,lsomellauthorslmaintainlthatlwhereaslart.]72(1)ICISGlrequires
thatltheldebtorloflthellobligationlbelthelauthorl("willlcommit”)loflthelfundamentallbreach,lthe
conditionsloflart.19:304IPECLIandlart.17.3.3JUNIDROITIPrincipleslarelsatisfiedliflitlislclear”*
that]”therelwilllbe "lalfundamentallnonlperformance,lregardlessloflithelidentityloflthelauthorloflthe
nonliperformance.Nevertheless,lthisldistinctionldoeslnotlholdlanlimportantlplacelbeyondlthe
boundariesloflaltheoreticallcomparativelanalysis.””

Second,lthellinterplaylbetweenlprovisionslgoverninglsuspensionloflperformancelandlprovisions
governingllavoidanceloflthelcontractldiffersibetweenlthelCISG,lonlthelonelhand,landlthe
UNIDROITIPrincipleslandIPECL,lonlthelotherlhand.lAsllexplainedlabovel(supralll.5.),leven
thoughlthe[UNIDROITIPrincipleslandlthelPECLlgrantltolthelinnocentlparty,lasldoeslart.71(1)
CISG,lalrightlitollsuspendlperformanceloflhislobligations,linlithelcontextlofltheltwolsetsloflnonl
bindinglprinciples,lsuchlrightimaylonlylbelexercisedliflithelsuspectedlbreachlisloflfundamental
nature.]Consequently,lthelinnocentlpartylbenefitslfromlnolremedyl(similarltolthatlprovidedlbylart.
710CISG)liflthelsuspectedibreachlisinotloflfundamentallnature.lFurthermore,ltheldifference,
betweenlcasesloflsuspensionloflperformancelandlcasesloflavoidanceloflthellcontract,linlthe
requiredlldegreeloflicertaintylthatlalbreachlwillloccur,lseemsltolbelclearerlinlthelUNIDROIT
PrincipleslandlinlthelPECLIthanlinlthelCISG.IWhereaslart.17.3.3JUNIDROITIPrinciplesland
art.19:304IPECL,lpertainingltolthelavoidancelofithelcontract,lrequirelthatlitibelobjectivelylclear
thatlalfundamentallnonlperformancelwillloccur,lart.17.3.40JUNIDROITIPrinciplesland
art.18:1050PECL,Ipertainingltolthelsuspensionloflperformance,lonlylrequirelthatltherelbela
subjectivelreasonablelbelief,lonlthelpartloflthelinnocentlparty,lthatltherelwilllbelalfundamental
nonlperformance.” JAsltolthelprovisionsloflthelCISG,Ibothlart.07 1landlart.1720CISGlrequirelthat
thelfutureloccurrenceloflithelbreachlbelobjectivelyllrecognizable,lbutltheldegreeloflcertaintylthatla
breachlwillloccur,listhigherlunderlart.l7 20ICISGlthanlunderlart.17 1ICISG.[Theldrafterslofitheltwo
setsloflnonlbindingIPrincipleslhavelthuslavoidedlanlonlgoingldebatelsimilarltolthelonelopposing
theltwolformulations”itlislclear,”lunderllart.1720CISG,landl”itlbecomeslapparent,”lunderlart.071(1)
CISG,lthatlalbreachlwilllbelcommitted.

Third,lthelCISG’slapproachltollavoidanceloflthelcontractlisimorellenientlthanlthatloflthe
UNIDROITIPrincipleslandlthelPECL.[Indeed,lunderlart.]72(2)landl(3)ICISG,thelinnocentlparty

201 CommissionlonlEuropeanlContractlLaw, supralnotel134,latl417;1Chengwei, supralnotel11,1809.6.2.

202 Forlexamplesloflsituationsliniwhichlitlislclearlthatlalfundamentallbreachlwilllbelcommitted,lsee suprallll.2.

203  Eiselen,JRemarkslonlthelMannerlinlwhichlthelUNIDROITUPrinciplesloflInternationall CommerciallContractsiMaylbe
UsedltolInterpretlorlSupplementlArticlesl7 1landl7 20oflthelCISGlandIRemarkslonlthelMannerlinlwhichlthelPrinciplesiof
EuropeanlContract]LawIMaylBelUsedltollnterpretloriSupplementlArticles]7 1landl7 20oflthelCISG, supralnotell 11.

204  Eiselen,JRemarkslonlthelMannetllinlwhichlthelUNIDROITIPrincipleslofilnternationallCommerciall ContractsiMaylbe
UsedltolInterpretlotiSupplementlArticles]7 1landl7 20oflthelCISGlandIRemarkslonltheIMannerlinlwhichlthelPrincipleslof
EuropeanlContractlLawiMaylBelUsedlltolnterpretlorlSupplementlArticlesl7 1landl7 20oflthelCISG, supralnotell111.
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islunderlthelobligation,lwhenltimelallowslit,ltolgiveltolthelotherlpartylnoticeloflhislintentlto
declarelthelcontractllavoided,lunlesslithelotherlpartylhaslclearlylannouncedlhislintentionlnotlto
performlhislobligations.lAsllalreadyllmentioned,lthelobjectlofithelnotificationlisltolgrantithe
addresseelallastlchanceltolprovidelladequatellassuranceloflperformancellandlthuslpreventla
declarationlofllavoidance.lUnderlart.07.3.3JUNIDROITIPrincipleslandlart.[9:304IPECL,Itherelis
nolsuchlobligation.””lIndeed,I”alpartylisinotlobligatedltolinformlthelotherlparty,lbutlmaylasla
precautionlirequirelanlladequatellassuranceloflduelperformance [failinglwhichlthatlpartylislentitled
tolterminatelthelagreement” “(art.07.3.4JUNIDROITIPrincipleslandlart./8: 1050PECL).

Fourth,lthelUNIDROITIPrincipleslandlthelPECLlestablishlalcloselconnectionlbetween
suspensionlloflperformancelandlavoidanceloflithellcontract,lwhichlislabsentlfromlthelCISG.
Accordingltolart.7.3.4JUNIDROIT[Principleslandlart.]8: 1050PECL,lalpartylwholreasonably
believeslthatltherelwilllbelalfundamentallnonlperformancelbylthelotherlpartylmayldemand
adequatellassuranceloflperformancellandlmeanwhilelmaylwithholdlperformanceloflhislown
obligations;iflthellrequestedlassurancelisinotlprovidedliwithinlalreasonableltime,lthelpartylwho
demandedlitimaylterminatelthelcontract.[Therelislthuslal”’closellconnectionlbetweenlthelprovisions
ofllarticlel7.3.30andl7 .3.4”207|]UNIDROITI]Principles,[lasﬂwellﬂas[l”betweenﬂtheﬂprovisionsﬂofﬂarticle
9:3040and08:105”**IPECL [Iflalpartylisluncertainlasitolwhetherltherelwilllbelalfundamental
breach,lbutlreasonablylsuspectslthatlitimayloccur,lthatlpartyllis,laccordinglitolart.]7.3.4JlUNIDROIT
Principleslandlart.l8: 105IPECL lentitledltoldemandlanladequatelassuranceloflperformancelfrom
thelotherlparty.lFailureltolprovidelsuchlassurancelislalsufficientlground,lunderlart.07.3.4
UNIDROITIPrincipleslandlart.[8: 105IPECL [tolterminatelthelcontract.”” 1" Inlotheriwords,liflthe
aggrievedlpartyldoeslnotlreceivelladequatellassuranceloflperformancelandlstilllbelieveslon
reasonablelgroundslthatlperformancelwilllnotlbelforthcoming,litlmaylterminatelthelcontractl...
Thelotherlparty’slifailureltolgivelthelassurancelrequestedlislitselfltreatedlaslalfundamentallnonl
performancellunderlitheltwolsetsloflPrinciples,lgivinglthellaggrievedlpartylthelrightltolterminatelthe
contractlandlalsollalrightltoldamagesiwhereltheldeemedInonlperformancellisinotlexcused.” TMore
precisely,lthelfailureltolprovideladequatellassuranceloflperformancelturnslalreasonablelsubjective
belieflthatllalbreachlcouldloccurlintolanlobjectivelcertaintylorlclarityl(requiredlunderlart.[7.3.3
UNIDROITPrincipleslandlart.9:304IPECLlforlavoidancelloflthelcontract),lwhichlauthorizeslthe
innocentlpartyltolldeclarelthelcontractlavoided.lSuchlalclosellconnectionlbetweenlsuspensionllof
performancelandlavoidanceloflthellcontractlislabsentlfromlthelCISGlforlthelfollowinglreason.

205  Eiselen,JRemarkslonlthelMannerlinlwhichlthelUNIDROITIPrinciplesloflInternationall CommerciallContractsiIMaylbe
UsedltolInterpretlorlSupplementlArticlesl7 10andl7 2oflthelCISGlandIRemarkslonlthelMannerlinlwhichlthelPrincipleslof
EuropeanliContractlLawiMaylBelUsedltolInterpretlorlSupplementlArticlesl7 10andl7 20oflthelCISG, supralnotel111.

206  Chengwei, supralnotel 11,1809.6.3;0seelalsol Eiselen,] RemarksllonllthelMannerllinlwhichlthel UNIDROITIPrinciplesl of
InternationallCommerciallContractsiIMaylbelUsedltollnterpretlorlSupplementlArticles]7 10andl7 2loflthelCISGland
RemarkslonlthelMannerlinlwhichlthelPrinciplesloflEuropeanlContractlLawiMaylBelUsedltolInterpretlorlSupplement
Articlesl7 1landl720oflthelCISG, supralnotell111.

207  Eiselen,JRemarkslonlthelMannerlinlwhichlthe]lUNIDROITIPrinciplesloflInternationallCommerciallContractsiMaylbe
UsedltolInterpretlorlSupplementlArticlesl7 10andl7 210flthelCISG,lsupralnotel111.

208  Eiselen,] Remarksl onll thel Mannerl inl whichl thel Principlesl ofl Europeanl Contractl] Lawll Mayl Bell Usedl toll Interpretl or
SupplementlArticles]7 1land(720oflthelCISG, supralnotel111.

2090SeelEiselen,IRemarkslonlthelMannerlinlwhichltheJUNIDROITIPrincipleslofilnternationallCommerciallContractsiMaylbe

UsedltolInterpretlorlSupplementlArticlesl7 1landl7 200flthelCISG,lsupralnotel1 11.

210 Chengwei, supral notel 11,1809.7.2;0 seel UNIDROIT,] Officiall Commentaryl onll Art.] 7.3.4,0 80 3,0 availablell onlinel at
<http://www.cisg.law.pace.edu/cisg/principles/uni71,72.html> JandlCommissionlon]EuropeanlContractiLaw, Comment
andNoteslon]PECLI8:105, inlPrinciplesloflEuropeanlContractlLaw:IPartslIland0I11370,037 10(OlelLandolandlHughlBeale
eds.,[KluwerlLaw{Internationall2000),Javailablelonlinelati<http://www.cisg.law.pace.edu/cisg/text/peclcomp?7 1.htm]#8:105>.
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WhereaslthelprovisionsloflthelUNIDROITIPrincipleslandlthelPECLlgoverningllsuspensionland
avoidanceloflthelcontractlbothlapplylonlylifithel(objectivelylorlsubjectively)lsuspectedlbreachlis
fundamental,JunderlthelCISG,lonlylart.l720CISG,lgoverninglavoidanceloflthellcontract,Irequires
thatlthelsuspectedlbreachlbeloflfundamentallnature.lForlthelinnocentlpartyltolbelentitledlto
suspendlthelcontract,linlcompliancelwithlart.7 LICISG,litlislsufficientlthatlitlbelapparentlthatla
breachloflalsubstantiallpartlofltheldebtor’slobligationslwilllbelcommitted.[Thus,lthellsuspected
breach,lunderart.]7 1ICISG,[lislgenerallylnotloflfundamentallnaturelland,laslexplainedlabovel(supra
11.04.0andl6.),lthelfailureltolprovideladequatelassurancelofliperformancelinlcompliancelwithllart.
71(3)ICISGldoeslnot,linlitselflconstitutelalfundamentallbreach.” 1[ISuch[lfailureﬂonlyﬂmakes[litﬂclear
thatlalbreachlwilllbelcommittedlbutldoesInotlmodifylthelnaturelofithatlbreach.ltlisltherefore
logicallthatlart.7 11ICISGldoesInotlprovidelalright,lforlthelinnocentlparty,ltollavoidlthelcontractlif
thelotherlpartylhaslfailedlitolprovideladequatelassurancelloflperformance.lUnderlthelUNIDROIT
PrincipleslandlthelPECL,levenliflitlislinitiallylnotlobjectivelyl” clear”Ithatlalbreachlwilllbe
committed,lgivenlthatlthelsuspectedlbreachlislfundamental,ltheldrafterslhavellagreedlthatlifailure
tolprovideladequatelassuranceloflperformancelshouldlauthorizelthelinnocentlpartyltoldeclarelthe
contractlavoided.

Inllconclusion,litlappearslithatlevenlthoughlthe[UNIDROITIPrincipleslandlthelPECLIseemltolhave
installedlalmorelstrictlstandardlthanlthelCISGlinlthatltheyldolnotlgrantlthelinnocentlpartylany
remedyliflthelsuspectedlbreachllislnotlfundamental litlisleasierlforlthelinnocentlparty,Jundetlthese
PrincipleslthanllunderlithelCISG,Itoldeclarelithelcontractlavoided.lAlso,llifllitlis]” clear,”lunderlthe
UNIDROITIPrincipleslorlthelPECL Ithatlalfundamentallnonlperformancelwillloccur,l” therelislno
requirementltolgivelnoticelaslislthelcaselwithlarticlel720oflthelCISG.”* “IHence,lthelstructurelof
thelUNIDROITIPrincipleslandlthelPECLIallowlthelinnocentlpartyltollenterlrapidlylintollanother
contractuallrelationshiplandithuslpreservelhislcommerciallinterests.

Regardingltheleffectsloflcontractlitermination,lthelUNIDROITIPrincipleslandlthe]lPECLIshare
somelcommonlruleslwithlthelCISG.ILikelart.I81(1) ablinitiolCISG,lart.07.3.5(1)JUNIDROIT
Principlesllandlart.19:305(1)IPECLiprovidelthatlbothlpartieslarelreleasedlfromltheirlobligationlto
executelfuturelperformanceslandlloselithelrightltolclaimlfuturellperformances./Thus,linlalllthree
systems,llinlcaselloflavoidanceloflthellcontract,”bothllpartieslarelreleasedlfromltheirlobligationslito
carryloutlthelcontract:lthelsellerlneedInotldeliverlthelgoodslandlthelbuyerlneedInotltakeldelivery
orl]payﬂforﬂthem.”ﬂ *IFurthermore,lart.09:305(2)IPECLlandlart.07.3 SB3)IUNIDROITIPrinciples
stipulate llikelart.18 1(1) inlfinelCISG,Ithatl”avoidanceldoesInotlaffectlanylprovisionloflthelcontract
forlthelsettlementlofldisputeslorlanylotherlprovisionloflthelcontractlgoverninglthelrightslland
obligationsloflithelpartieslconsequentluponlthelavoidancelofithelcontract” Isuchlas,Iforlexample,
thelrightltolseekldamageslforllbreachloflcontractl(expresslylmentionedlunderlart.07.3.5(2)
UNIDROITIPrinciples).lIndeed,”anlavoidancellonly ‘redirects’lthelmainllobligationsloflthe
contract;llitldoeslnotlvoidlthellcontract abllinitio.JUnderlarticle]l8 11CISG,ldamagelclaimslforlbreach,
disputelsettlementimechanismsl(arbitrationlclauses),lliquidatedldamageslandlipenaltylclauses,letc.
arelnotlaffectedibylavoidancel(articlel8 1lsentenceltwo).”*'*

211 Thislopinionlislnotlunanimous.lSeelsupralll.6..

212 SeelEiselen,/RemarkslonlthelMannerllinlwhichlthelUNIDROITUPrinciplesloflinternationallCommerciallContractsiMaylbe
UsedltolInterpretlorlSupplementllArticlesl7 1land17 200flthelCISG,lsupralnotel1 11.

213 Secretariatl Commentaryl onll art.] 660 ofl thell 19780 Draftl [draftl counterpartl ofll art.]1 810 CISG]1 81 2,] availablel onlinel at
<http://www.cisg.law.pace.edu/cisg/text/secomm/secomml8 1.html>.

214 Schlechtriem, supralnotel9,latl107.
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Therellis,Jhowever,lanllimportantldifference,lregardingltheleffectsloflcontractitermination,lbetween
thelPECL,lonlthelonellhand,landlthelCISGlandlthelUNIDROITIPrinciples,lonlthelotherlhand.
UnderlthelCISGlandlthelUNIDROITIPrinciples,lrestitutionlsubsequentltolterminationlislthe
rule,lwhereaslunderlthelPECL litlislthelexception.]” WhilelthelCISGI[andlthelUNIDROIT
Principlesltend]ltoleliminatelthelconsequencesloflanlalreadylpartiallyllperformedlcontract,lthe
PECLltendsltolmaintainlthellexchangelwhenlitlislsatisfactorylforlbothlparties.”” "1Art.18 1(2)ICISG
stipulateslthatl”allpartylwholhaslperformedlthelcontractleitherlwhollylorlinlpartlmaylclaim
restitutionfromlthelotherlpartylofiwhateverlthelfirstlpartylhaslsuppliedlorlpaidlunderlthelcontract.
Iflbothlpartieslarelboundltolmakelrestitution,ltheylmustldolsolconcurrently.”* l1Art.07.3.6(1)
UNIDROITIPrincipleslprovideslthellsamelgenerallprinciples,lhoweverlmoderatedlbyllparagraphl(2)
oflthelsamelprovision:I”onlterminationloflthelcontractleitherlpartylmaylclaimlrestitutionlof
whateverl[he]lhaslsupplied,lprovidedlthatlsuchlpartylconcurrentlylmakeslrestitutionlloflwhatever
[he]lhaslreceived.Iflirestitutionlinlkindlisinotlpossiblelorlappropriatelallowancelshouldlbelmadellin
moneylwheneverlreasonable.[However,liflperformancelofithelcontractlhaslextendedloverlallperiod
ofltimelandlthellcontractlisldivisible,lsuchlrestitutionlcanlonlylbelclaimediforlthelperiodlafter
terminationlhasltakenleffect.”lInlotherliwords,laslalgenerallrule,lalllthatlhaslbeenlexchangedlin
compliancelwithlthelcontractimustlbellrestitutedlafterlitermination:leachllpartylcanlclaimlrestitution
oflwhateverlhelhaslpaidlorlsuppliedlunderlthelcontract,landliflbothlpartiesthaveltolmake
restitution, Irestitutionlmustlbelmadelconcurrently.” 10nlthelcontrary,lunderlthelPECL la
restitutionldutylexistslonlylwhenl”onellpartylhaslconferredlalbenefitlonlthellotherlpartylwithout
receivinglthelpromisedicounterlperformancelinlexchange.” "lIndeed,lthelterminationloflalcontract
inlcompliancelwithlthelprovisionsloflthelPECLIdoeslnotlundolwhatlhasltakenlplacelbefore
termination:Ithellperformanceslreceivedimustineitherlbelreturned,Inorlmustlirestitutionlofltheir
valuelbellmade.[Itlstemslfromlarts.19:305,09:307,land19:308IPECL,lthatlrestitutionlsubsequentlto
terminationllislappropriatelonlylinlcertainlcircumstances,Inamelylwhenlthelpropertyltransferred
hasllbecomeluseless,laslalconsequenceloflitheltermination,lforlthelpartylwholreceivedlitl(art.19:306
PECL),landlwhenlallparty,lbylperforminglhislcontractuallobligation,lhaslconferredlalbenefitlupon
hislcolcontractinglparty,lbutlhaslnotlreceivedlthellcorrespondinglcounterlperformancel(arts.19:307

and[9:308IPECL).

ThelrulesloflithelCISG,lonlithelonelhand,landlthoseloflthelPECLlandlthelUNIDROITIPrinciples,
onlthelotherllhand,lalsoldifferlwithlrespectltoltheleffectsloflthelimpossibility,lforlalparty,ito
restitutelthelgoodslreceivedlinlsubstantiallylthelsamelconditionlaslwhenltheylwereldelivered.
UnderlthelCISGliflalpartylislunableltolirestitutelthelgoodslinlsubstantiallylthelsamelconditionlas
whenlhelreceivedlthem,lhelislprohibitedlfromlavoidinglthelcontract.lIndeed,laccordingltolart.
82(1)ICISG,"thelbuyerlloseslthelrightltoldeclarelthelcontractlavoidedl[... Jliflitlislimpossiblelifor
himltolmakelrestitutionloflthelgoodslsubstantiallylinlthelconditionlinlwhichlhelreceivedlithem.”lIn
otherlwords,[”thelabilityltolreturnlithelgoodslireceivedlinlsubstantiallylthelconditionlinlwhichlone
receivedlthemllis ‘alprerequisitelforfavoidinglthelcontractl]...].”” "INevertheless,lart.182(2)ICISG,

215 Francescoll G.I Mazzotta,] Commentaryll onl CISGI Articlell 810 andl itsl PECLI Counterparts,] §1 3,0 availablel onlinel at
<http://www.cisg.law.pace.edu/cisg/text/peclcomp8 [ html#er>.

216  Thelrightloflalpartyltolclaim,lunderllart.18 1(2)ICISG,lrestitutionlmaylhoweverlbel”limitedlbylotherlrulesiwhichlfallloutside
thelscopelofithelConvention,lsuchlaslbankruptcylorlotherlinsolvencyllprocedures,land/ orlexchangelcontrolllawslorlother
restrictionslonltheltransferlofligoodslorlifundsl[preventing|ltheltransferlofithelgoodslorimoneyltoltheldemandinglpartylin

alforeignlcountry”l(Mazzotta, supralnotel2 15,latI§01).
217 Mazzotta, supralnotel215,latI§01.
218  Mazzotta, supralnotel215,ladIS§02.
219 Mazzotta, supralnotel215,latI§12.
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whichldealslwithlthelissuelloflallocationloflriskllofllossloflthelgoodslbeforelavoidanceloflthe
contract,lprovideslthreelexceptionsltolithelgenerallrulelstatedlunderlart.182(1)ICISG.IThelbuyerlis
entitledltoldeclarelthelcontractlavoided,levenliflhelcannotimakelrestitutionloflthelgoodslin
compliancellwithlart.182(1)ICISG,lifl(a)ltheldamagesltolthelgoodslarelnotldueltolthelbuyer’slactlor
omission;l(b)Itheldeteriorationlorlconsumptionloflthelgoodslresultslfromlthelexaminationlas
requiredlbylart.138ICISG;lorl(c)lthelgoodslarelsoldlinlthelnormallcourseloflbusinessloriconsumed
otrltransformedlbylhimlinlthelnormallcourselofluselbeforelheldiscovered,lorlshouldlhave
discovered,theirllacklloflconformity.lUnderlart.19:3091PECL,lallpartylmay,lafterlterminationloflthe
contract,lrecoverlalreasonablelamountlforlthelvalueloflthelperformancelrenderedltolthelother
party,lifithelformerlhaslrenderedlalperformancelandlhasinotlreceivedlpaymentlorlcounterl
performancelforlit,landliflthatlperformancelcannotbelrefundedibylthelotherlparty.lSimilarly,lart.
7.3.6(1)JUNIDROITIPrincipleslprovideslithat]”iflrestitutionlinlkindlisinotlpossiblelorlappropriate
allowancelshouldlbelmadelinlmoneylwheneverlreasonable.”[Restitutionlinllkindlis,lforllexample,
notlappropriatelwhenlthellaggrievedlipartylhaslreceivedlpartlofithelperformancelandiwantsltolretain
thatlpart.””’I"Thelpurposeloflspecifyinglthatlallowancelshouldlbelmadelinlmoneyl‘whenever
reasonable’llisltolmakelitlclearlthatlallowancelshouldlonlylbelmadelif,landltolthelextentlithat,lthe
performancelreceivedlhaslconferredlalbenefitlonlthelpartylclaiminglrestitution.””* lInlconclusion,
withlthelexceptionloflthelthreelspecifidlcasesimentionedllabove,lthelCISG,Iwhichlladdresses,linllart.
82ICISG,[thelissuelofltermination,ldoeslnotlallowlthelavoidanceloflthelcontractlifithelgoods
cannotlbelrestituted.lOnlthelcontrary,lunderlthelPECLIandlthelUNIDROITIPrinciples,
restitutionlislnotlalprerequisiteltollterminationl(art.19:3091PECLIandl7.3.60UNIDROIT
Principles).

"NeitherlthelConvention,lnorlthelPECLI[,InorlthelUNIDROITIPrinciples]lhavellanylspecific
provisionsldealinglwith:(i)lthelexpenseslincurredlinlmakinglrestitution;l(ii)lthelrightslacquiredlby
thirdlparties;I(iii)lthellocationlwherelthelrestitutionlmustlbelmadelandl(iv)lthelbuyer's
responsibilitylwhenlthelgoodslthatimustlbelreturnedllareldestroyedlafterltheleffectiveldatelofla

. . 2
declarationloflavoidance.”

Asltoldamages,laccordingltolart.[8 1(1)ICISG,lart.07.4. 1IIUNIDROITIPrinciples,landlart.08:102
PECL lthelfactlthatlalpartylhaslresorteditolthelavoidancelremedyldoeslnotldeprivelhimloflhislright
tollclaimlldamagesl(unless,lunderfart.17.4. IIUNIDROITIPrincipleslandllart.18:101(2)landl8:108
PECL,lthelnonlperformancelatitheldueldatelwouldlhavelbeenllexcused).

Regardinglthellissueloflcomputationlofldamages,lart.174ICISGlprovideslthat]”damageslforlbreach
oflcontractlbylonelpartylconsistloflalsumlequallitolthelloss,lincludingllossloflprofit,lsufferedibylthe
otherlpartylaslalconsequenceloflithelbreach.lSuchldamagesimaylnotlexceedlthellossiwhichlthelparty
inlbreachlforesawlorloughtltolhavelforeseenlatltheltimeloflthelconclusionloflithelcontract,linlthe
lightloflthelfactslandlmatterslofilwhichlhelthenlknewlorloughtltolhavelknown,laslalpossible
consequenceloflthelbreachloflcontract.”lAlthoughlnotlexpresslylstated,lthelprincipleloflfull

220 UNIDROIT,0 Officiall Commentaryl onl Art.0 7.3.60(1994),0 availablel onlinel at
<http://www.jus.uio.no/Im/unidroit.international.commercial.contracts.principles.1994.commented,/7.3.6>.

221  UNIDROIT, supralnotel220,Ilwhichlprovideslthelfollowinglillustration:I”A,lwholhaslcontractedltolexcavatelB'slsite,lleaves
itlafterlonlylhalflthelworkIhaslbeenlperformed.IB,lwholthenlterminateslthelcontract,IwilllhaveltolpaylAllalreasonablelsum
forlthelworkldone,ImeasuredibylthelvaluelthatlworklhaslforlB.”

222 Mazzotta, supralnotel215,latI§02.
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compensationlislanlunderlyinglprincipleloflithe]CISG.” IThislprinciplelisllaidldownlinlart.07.4.2(1)

UNIDROITIPrincipleslandlart.[9:5020PECL.IFurthermore,lthelforeseeabilityltestlcontainedlin
art.1740CISGlislalsolanlelementltakenlintolaccountlinltheltwolsetsloflnonlbindinglPrinciples,
underlart.19:504IPECL,respectivelyllart.[7.4.4IUNIDROIT[Principles./Nevertheless,lwhereaslthe
CISGllooselylrequireslthatlthellosslbelforeseenlaslal”possiblelconsequence”loflithelbreach,lunder
thelUNIDROITIPrincipleslandlthelPECL,lthellosslsufferedimustlbelal”likelylresult”loflthelnonl
performance.[Thus,[” therellislaldistinctldifferencelinlithelwordinglresultinglinlaldifferentlstandard
tolbelappliedlbylthelCISG,lonlthelonelhand,landlithel[UNIDROITIPrinciples]landIPECL lonlthe
otherllhand.lHence,lthel[UNIDROITIPrinciples]landlthelPECLIcannotlservelaslalpersuasive
authorityltolclarifylalreallquestionlconcerninglalmatterlwhich,ldespitelbeinglexpresslylsettledlinlithe
Convention,larguablylremainslambiguous.”***

Tolthelquestionlwhetherlthelamountlofldamageslshouldibelreducedibylanyladvantagelfromlwhich
thelcreditorlbenefitedlaslaliresultlofitheldebtor’slbreach,lart.17.4.2(1)IUNIDROITIPrincipleslbrings
alpositivellanswer.[ThelCISGlandlthel[PECLIprovidelnolexpressirulelgoverninglthelissue.
Nevertheless,lthelOfficiallCommentarylonllart.19:5020PECLlclearlylpointsloutlthatl”thelaggrieved
partylmustlbringlintollaccountlinlireductionlofldamageslanylcompensatingligainsiwhichloffsetl[ his]
loss.”*”’IInlthelcontextloflthelCISG,Ithelanswerlislgenerallylaffirmativelonlthelbasisloflthe
principlelofifulllcompensation,Jandl” thelmechanismsloflbothlPECLIand[UNIDROITUPrinciples]
canlbellusedlaslpersuasivelauthoritylinlconfirminglthelsolutionlpredominantlylfavoredlunderlthe

regimeloflthe]lCISG.”**

6.  Art.] 720 CISGI -1 Al Provision] Aimingl atl Protecting] thel Interestsl of]l Onel Partyl or] at
PenalizinglthelBehaviorlofithelOther?

Art.[720CISGlislthelsuccessorloflart.176]ULIS,whichlprovidedlithatl"wherelpriorltolitheldatelfixed
forlperformanceloflthelcontractlitlislclearlthatlonelofithellpartiesiwilllcommitlalfundamental
breachloflithelcontract,lthelotherlpartylshalllhavelthelrightltoldeclarelthelcontractlavoided.”1Art.072
CISGlislthelonlylprovisionloflthelConventionlwhichllauthorizeslthelbuyerlandlthelsellerltolavoid
thelcontractlforlfundamentallbreachlbylthelotherlpartylbeforeltheltimelforlperformancelbylthe

223 Seel thel followingl relevantl cases:] AUSTRIAI OGH,I 140 Januaryll 2002,0 70 Obl 301/01¢,0 availablel onlinel at
<http://cisgw3.law.pace.edu/cases/020114a3.htmI>;JAUSTRIAIOGH,1281Aprili2000,1100b1292 /99v,lavailablelonlinelat
<http://cisgw3.law.pace.edu/cases/000428a3.htmI>;IGERMANYIOLGIHamburg,126INovemberl1999,110UI131,/99,
availablelonlinelatl<http://cisgw3.law.pace.edu/cases/991126¢1.htmI>;JAUSTRIAlInternationalesISchiedsgerichtlder
BundeskammerlderlgewerblichenlWirtschaftl[Arbitrall TribunalllVienna]ISCHM4318,1150Junel1994,lavailablelonlinelat
<http://cisgw3.law.pace.edu/cases/940615a4.html>. SeelalsollVictorlKnapp, CommentslonlArticlel 74ICISG, inlCesare
MassimolBiancal&IMichaellJoachimlBonell,]/CommentarylonlthellnternationallSalesl-IThel19800ViennalSales
Conventionl538,15430(Giuffrel1987),lavailablelonlinelati<http://cisgw3.law.pace.edu/cisg/biblio/enderleinlart74.htm]>

224 FriedrichlBlasel&[PhilippHottler,JRemarkslonlthelDamagesIProvisionslinlthel CISG,IPrinciplesloflEuropeanlContractlLaw
(PECL)landlUNIDROITIPrincipleslofilnternationallCommerciallContractsl(UPICC)I§120(2004),lavailablelonlinelat
<http://www.cisg.law.pace.edu/cisg/biblio/blase3.html>.

225  CommissionlonlEuropeanliContractlLaw, CommentlandINoteslon]PECLI9:502, inlPrinciplesloflEuropeanlContractlLaw:
PartslIlandlI10535,05390(OlelLandolandIHughlBealeleds.,IKluwerlLawlInternationall2000),lavailablelonlinelat
<http://www.cisg.law.pace.edu/cisg/text/peclcomp74.html#cnpc>,Iwhichlreads:1” Thelaggrievedlpartylmustlbringlinto
accountlinlreductionlofldamageslanylcompensatinglgainslwhichloffsetlitslloss;lonlylthelbalance,lthelnetlloss,lislrecoverable.
Similarly,Jinlcomputinglgainsloflwhichlthelaggrievedlpartylhaslbeenldeprived,lthelcostlitlwouldlhavelincurredlinimaking
thoselgainslislalcompensatinglsavinglwhichImustIbeldeductedltolproducelalnetlgain.”

226 Blase/Héttler, supralnotel224,latl§03.
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latterlpartylhaslelapsed.lltlthuslcomplementslarts.1490andl64ICISG,Iwhichlauthorizelthelbuyer,
respectivelylthelseller,ltollavoidlthelcontractlwhenlperformancellisloverdue.

Art.172(1)ICISG sliprimarylpurposellisitolprotectithellinterestslofithelpartylforlwhomlitlhaslbecome
objectivelyl”clear,”lafterlthelconclusionloflthellcontract,lthatlthelotherlpartylwilllcommitla
fundamentallbreach.lIndeed,lthislprovisionlallowslthelformerltolterminatelthelcontractlandlithus
avoidlthellosseslhelwouldlhavelsuffered,lhadlhelperformedlhislownlobligationslandlwaitedluntil
theldatelagreedluponlforlthellotherlparty’siperformance,landlhadlthislothetlpartylfailedltolperform
hisllobligations.[Furthermore,lart.172(2)ICISGlprotectsll” thelinterestslofllalpartylwholhaslreasonlto
believelthatlthelotherlwilllbelunablelorlunwillingltolperformlthelcontractlatitheldueldatelbutiwho
cannotlorlmaylbelreluctantltolterminatelthelcontractlimmediatelylinlicasellitltranspiresithatlthe
otherlpartylwouldlafterlalllhavelperformed.lConsequently,litlenableslalpartylwholreasonably
believeslthatltherelwilllbelalfundamentallnonlperformancelbylthelotherlpartyltoldemandlan
assuranceloflperformancelfromlthelotherlpartylandlinlthelmeantimeltolwithholdl[his]lown
performance.”””’

Inladdition,lconsideringlart.172(3)ICISG,lonelmaylconcludelthatlart.i7 21CISGlwaslalsoldraftedlito
preventlthelpartylwholregretslhavinglenteredlthellcontractuallrelationship,lfromldeclaringlhimself
dischargedlfromlhislobligationslorlfromlactinglasliflhelwerelreleasedlfromlhislcontractual
obligations.lInlthislperspective,lart.1720CISGlalsolserveslaslallegallbasislforlpenalizinglthelparty
wholrepudiateslithelcontract.lIndeed,liflonelpartylrepudiateslithelcontract,lthellotherlpartylneedinot
givelhimlreasonablelnoticeloflhislintentlpriotltoldeclaringlthellcontractlavoided.lConsequently,ithe
lawlldoesInotlgrantltolithelpartylwholrepudiateslthelcontractithelpossibilityltolprovideladequate
assuranceloflperformancel-lorimerelyltoldeclarelthatlhellhaslchangedlhislmind,li.e.,lthatlhelis
willinglandlcapableloflperforminglhislobligationl-landlthusltolpreventlthelavoidanceloflthe
contract.[Therefore,levenlifithelpartylwholdeclaredlthatlhelwouldlnotlperformlthellcontract
changeslhislmindlandleventuallylperformslhislobligationslinlcompliancelwithltheltermsloflthe
contract,lthellotherlpartylmaylnotlbelheldlliablelforThavingldeclaredlthelcontractlavoided.lIndeed,
inlcaseloflrepudiationloflthelcontractlbylthelobligor,]” thelobligeeldoeslnotlhaveltolwaitlandlsee
whetherlithelobligotlchangeslhislmind;lhelcanlavoidlthelcontractlimmediately.lInlsuchlalcase lthe
declarationloflanlintendedinonlperformancelofithelcontractlislirrevocable.”**IInlotheriwords,lif
alpartylrepudiateslthellcontract,lhellbearslthelrisklthatlthelcontractlbelatlanyltimelavoided.
Consequently,l"wherelA’sllavoidancelrespondsltolB’slwrongfullrepudiationlandlthereforellislclearly
justifiedl(art.172(3)),lA’sldeclarationloflavoidancelmakeslitlpossiblelforlAltolreselll(orlrepurchase)
thelgoodslcalledliforlbylthellinitiallcontractj]AlneedInotlbelconcernedilest/Blchangel[ his]Jimindland

229
tenderlperformance.”

2217 Chengwei, supralnotel11,0§09.7.1.
228 Enderlein/Maskow, supralnotel7,latl293.
229 Honnold, supralnotel7,latl439.
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IV. ANTICIPATORYIBREACHIINIINSTALLMENTICONTRACTS
1.  IntroductionltolInstallmentlContracts

"Thellcontractlcallslforltheldeliverylbylinstallmentsliflitirequireslorlauthorizesltheldeliveryloflgoods
inlseparatellots.”* Ilisinotinecessarylthatlthelcontractlprovidelforldeliveryloflsimilarigoodsi(the
goodsldolnotihaveltolbelfungible)latlallltimes” Torlthatltherelbelanlagreementlthatlthelgoodslbe
deliveredlonlfixedlldates.lInlfact,lthelcontractlmaylwelllprovidelforldeliveriesloflvariouslsortslof
goodsllorlforlpartialldeliveries;lfurthermore,linsteadloflhavinglcontractuallylfixedldateslforldelivery,
thelcontractimaylallowlthatldeliverieslbelaskedlforlwhenlneeded.””
Art.J73ICISGlislonlylapplicableltolcontractsiprovidinglforitheldeliverylofigoodsibylinstallments.””’
Morelparticularly,lart.173ICISGlislconcernediwithlsuccessiveldeliveries,Inotlinstallmentlpayments.
Byllanalogy,lhowever,larticlel73(2)lcanlalsollapplyltolmissedlpaymentslifitheylcoincidelwith
installmentldeliveriesl...JArticlel73(2)lislalsolapplicableltolotherlbreacheslbylthelbuyer,lsuchllasinot
takingldeliveryloflanfinstallment.””*

2. PurposelofithelRule

Art.[51ICISGlgrantsltolthelbuyerlthelrightltolpartiallylavoidlithelcontract,lonlthelbasisloflarts.l46
tol50ICISG,["iflthelsellerldeliverslonlylalpartlofithelgoodslorliflonlylalpartlofithelgoodsldelivered
islinlconformitylwithlthellcontract.”IThelsecondlparagraphlofithelsamelprovisionlfurtherlstipulates
thatl”thelbuyerlmayldeclarelthelcontractlavoidedlinlitslentiretylonlyliflithelfailureltolmakeldelivery
completelylorlinlconformitylwithlthellcontractlamountsltolalfundamentallbreachloflthelcontract.”
Thus,first,”articlel5 1lisInotlspecificallyldirectedlatlcontractsliwhichlprovidelforldeliveriesloflgoods

230  Secretariatl Commentaryl onll art.] 640 of] thel 19780 Draft] [draft] counterpartl ofl art.l 730 CISG], availablel onlinell at
<http://www.cisg.law.pace.edu/cisg/text/secomm/secomml? 3.html>;IChengwei, supralnotell1,08010.1.0Forlalsimilar
statementlinlthelcasellaw,lseelICClawardINo.09887,1Augustl1999,lavailablelonlinelat
<http://cisgw3.Jaw.pace.edu/cases/999887i1.htmI>(chemicallsubstance);ISWITZERLANDIHg.IK.[Ziirich,1300November
1998,IHGI950357(CLOUTIcaselNo.0251),lavailablelonlinelati<http://cisgw3.law.pace.edu/cases/981130s1.html>
(lambskinlcoats);JGERMANYISchiedsgerichtlderlHamburgerlfreundschaftlichenlArbitragel[Arbitrall Tribunal],129
Decemberl19981(CLOUTlcaselN0.0293),lavailablelonlinelatl<http://cisgw3.law.pace.edu/cases/981229g1.html>l(cheese);
SPAINIAudiencialProvinciall[AppellatelCourt]ldelBarcelona,13INovemberl1997,0729/96IBI(CLOUTlcaselNo.0246),
availablelonlinelati<http;//cisgw3.law.pace.edu/cases/971103s4.htmI>((manufacturedlsprings);ISWITZERLANDIHg.IK.
Zirich,I50Februaryl1997,1HGI95003470(CLOUTIlcaselNo.0214),lavailablelonlinelat
<http://cisgw3.law.pace.edu/cases/970205s1.htmI>I(sunflowerlloil);]FRANCEICourld'appell[ CAJI[AppeallCourt]
Grenoble,0220Februaryl1995,093/32750(CLOUTIlcaselNo.0154),lavailablelonlinelat
<http://cisgw3.law.pace.edu/cases/950222f1.htmI>I(jeans);]CHINAIChanshallntermediatelPeoplesICourtlIEconomic
ChamberlcaselNo.0189,1181Septemberl1995,lavailablelonlinelatl<http://cisgw3.law.pace.edu/cases/950918c1.html>
(molybdenumlironlalloy);]GERMANYILGIEllwangen,i2 11Augustl1995,110KfHIO032/95,lavailablelonlinelat
<http://cisgw3.law.pace.edu/cases/95082 1g2.html>I(peppers);IICClawardINo.18128,11995 lavailablelonlinelat
<http://cisgw3.law.pace.edu/cases/958128il.htmI>I(chemicallfertilizer).

231 SWITZERLANDIHg.IK.IZiirich,]JHGI950357, supralnotel230.

232 Enderlein/Maskow, suprallnotel7,latl294;lseelalsolBennett, suprallnotel121,latl534.

233 Thus,l"iflalpartylcommitslalbreachloflcontract,Jandlthelobligeelwishesltoldrawlconclusionsliforlotherlcontracts,lhelmay
probablyldolsolonlthelbasisloflarticlel72”"(Enderlein/Maskow, supralnotel7,1atl294).

234 Schlechtriem, supralnotel9,latl96.
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by[linstallments,Uthat[lis,Uinﬂseparateﬂlots.”235U1nstead,[|art.ﬂ5 1ICISGlislapplicablelwherelthellcontract
intendedlthelgoodsltollbeldeliveredlaslalwhole,lbutlthelsellerlfailedltoldeliverlipartlofithelgoodslor
deliveredlgoodsithatlwerelinlpartldefective.[Second,lart.05 1ICISGlgrantslonlyltolthelbuyerlthelright
tolprotectlhislinterestslinlcaseloflbreachlbylthelseller.lFinally,lart.]5 1ICISGldoeslnotladdresslthe
issuelofllanticipatorylbreachlinlinstallmenticontracts,lbutlonlylgovernslthelrightltolterminatelthe
partloflthelcontractlaffectedlbylthelbreachlorlthelentirelcontractlifithelbreach,levenlthough
pertaininglonlyltolpartloflthelgoodslthatloughtltolbeldelivered,Jlamountslitolanlactuallfundamental
breachloflithelentirellcontract.

Aslifarfaslinstallmentlcontractslarelconcerned,lart.]73(2)ICISGldealslspecificallylwithlthelpossibility
tollavoidlthelcontractiwithlrespectltolfuturelinstallments,lifithelbreachloflonelinstallmentlindicates
"thelprobabilityloflalbreachloflinstallmentlobligationsinotlyetldue.”” I Thislarticlelappearsiasla
necessarylcomplementltollart.l5 1ICISG:lart.73ICISGldealslspecificallylwithlinstallmentlcontracts
andlerantslrightsitolbothlithelbuyerlandiseller,lexceptlinlparagraphl(3).”’

Paragraphsl(1)landl(3)loflart.73ICISGldolnotladdresslsituationsloflanticipatorylbreachlandltheir
analysislislconsequentlylbeyondlthelscopeloflthellpresentlpaper.

3. GroundsliforlAvoidanceloflFuturellnstallments

Accordingltollart.173(1)ICISG,["inlthelcaseloflalcontractlforldeliveryloflgoodsibylinstallments,llifithe
failureloflonelpartyltolperformlanyloflhislobligationslinlrespectloflanylinstallmentlconstitutesla
fundamentallbreachloflcontractlwithlrespectltolthatlinstallment,lthelotherlpartylmayldeclarelthe
contractlavoidediwithlrespectltolthatlinstallment.”lArt.073(2)ICISGlfurtherlprovideslthatliflone
party’slfailurelltolperformlanyloflhisllobligationslinlrespectloflanylinstallmentlgiveslthelotherlparty
goodlgroundsltolconcludelthatlalbreachllinlrespectloflinstallmentsinotlyetlduelwillloccur,lthellatter
mayldeclarelthelcontractlavoidedlwithlregardltoltheselfuturelinstallments,lprovidedlthatlheldoes
solwithinlalreasonableltime.[Thus,lart.173(2)ICISGlsetslforthlthreelcumulativelconditionslthat
oughtltolbelsatisfiedlforlithelnonlbreachinglpartylitolbelauthorizedltoldeclarelthelcontractlavoided
withlrespectltolfuturelinstallments.0First,lalbreachloflcontractlwithlrespectltolanyloflthe
installmentsimustlhavelloccurred.lSecond,levenlthoughl”thelfailurelitselflisinotlrequiredlto
constitutelalfundamentallbreach,”” Titlmustlgivelthelnonlbreachinglpartyl”goodlgroundslito
concludelthatlalfundamentallbreachloflcontractlwillloccurlwithlrespectltolfuturelinstallments.”lIn
otherlwords,ltherelmustlbelanlanticipatorylfundamentallbreachlwithlrespectitolfuture
installments.[Third,ltheldeclarationlloflavoidancelwithlirespectltolfuturelinstallmentsimustlbelmade
”Withirzgl]gaﬂreasonableﬂtimeﬂofﬂtheﬂfailurel]toﬂperform”D(thisl]thirdl]condition[lwilll]beﬂaddressed infra
[11.4.).

235  TrevorlBennett, Commentsllonl Articlel 73, inll Cesarel Massimol Biancall &lIMichaellJoachimlBonell,] Commentarylonlthe
InternationallSalesl-0Thel19800ViennalSaleslConventionl531,05330(Giuffrel1987),lavailablelonlinelat
<http://www.cisg.law.pace.edu/cisg/biblio/bennettlbb73.html>.

236  Chengwei, supralnotel11,0§010.1.

237 Bennett, supralnotel235,latl533.

238  Bennett, supralnotel235,lat]534.

239  Inlthelfollowingldecisions,lthelconditionslloflart.173(2)ICISGlwerelconsideredlsatisfiedlandlthelaggrievedlpartylentitledlto
declarelthelcontractlavoidediforlfuturelinstallments:lIFRANCEICAIGrenoble,193/3275, supralnotel2 30,linlwhichlthelbuyer
assuredlthelsellerlthatlhelwouldlreselllthelgoodsliniSouthlAmerica,lbutlsoldlthellfirstlinstallmentlinlSpain,linterferinglwith
thelseller’slmarketinglthere;lthelCourtlheldlthatlthelfundamentallbreachlcommittedibylthelbuyerljustifiedlthelseller’s
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Accordingltolthelfirsticondition,lallbreachloflcontractlwithlrespectltolanylofithelinstallmentsimust
havelloccurred.[Thus,linlcontrastlwithlthelconditionsloflsuspensionlandlavoidancelunderlarts.07 1
andl720CISG,Ineitherlaldeficiencylinlthelabilityltolperformlorlinlthelcreditworthiness,lnorla
declarationﬂofﬂanﬂintentionﬂnotﬂtoﬂperformﬂisUsufﬁcientmﬂforﬂtheﬂconditionsﬂofﬂart.|]73(2)UCISGDt0
belsatisfied.l” Itlisldoubtfullwhetherlthelgroundsl[thatlallowlthelnonlbreachinglpartyltolconclude
thatlalfundamentallbreachlwillloccur]lcanlderivelfrom,lsay,lthelbankruptcylofithelotherlpartylorla
statementlbylhimlthatlheldoeslnotlintendltolperformlhislobligationslwithlrespectltolfuture
installments.lInlsuchlalcaselthellappropriatelcourselwouldlbeltollproceedlunderlarticlel 72 liflitlis
otherwiselapplicable.””*'[Thus,laslfarlaslfuturellinstallmentslarelconcerned,lart.073(2)ICISGIdoes
notlsupportlthelviewlthatlalparty’slrefusalltolperformlconstitutes,linlitself,lalfundamental
breach.”*IItlisthoweverlnotlrequiredithatlthelfailurellitselflconstitutelalfundamentallbreach.JA
merelbreachlmaylalsolleadltolthellconclusionlthatlalfundamentallbreachlwilllbelcommittedlinlthe
future.”"’llndeed,”albreachiwhichlisinotlbylitselfifundamentallmaylinlitslcontext,forlexample,la
serieslofllsuchlbreachesloverlalperiodloflitime,lprovidelithelnecessarylgroundlforlconcludinglthatla
fundamentallbreachlwillloccur.INorlislitlalconditionlprecedentltolthelapplicabilitylofithe
paragraphﬂ&hatﬂavoidanceﬂactionﬂhasﬂbe enltakenlforlthelinstallmentlinlwhichlthelfailure
occurred.”

Thelsecondlcondition,lnamelylthelconditionlthatlthelfailurelbyllonelpartyltolperformlanyloflhis
obligationslinlrespectlofllanylinstallmentlgivelthelnonlbreachinglpartyl” goodlgroundsltollconclude
thatlalfundamentallbreachloflcontractlwillloccurlwithlrespectltolfuturelinstallments”lislan
application,Jtollinstallmenticontracts,loflart.1721CISGlregardinglanticipatorylbreaches.”I[However,
theltermsl”goodlgroundsltolconclude”lsetlallesslonerouslandimorelsubjectivelstandardlfor
avoidancelthanlthelobjectivelstandardlloflcertaintylithatimustlbelreachedlunderlart.17 2ICISG,

avoidancelofithelcontractlforlifuturelinstallments;]GERMANYILGIEllwangen, | 1IKfHIO132,/95, supralnotel230,linlwhich
thellbuyerlhadlgoodlgroundsitolbelievelthatlthelsellerlwouldlbelunableltoldeliverlpeppersithatlsatisfiedlfoodlsafety
regulations;ISWITZERLANDIHg.IK.1Ztirich,JHGI9500347, supralnotel2 30,linlwhichlthelsellerlmadelnoldeliveryldespite
takinglpayment;]SWITZERLANDIZHKIArbitrallawardINo.1273/95, supralnotel22 linlwhichlthelsellerlfailedltoldeliverithe
firstlinstallment;]GERMANYISchiedsgerichtlderlTHamburgerlfreundschaftlichenlArbitrage, supralnotel230,linlwhichlthe
sellerlstatedlthatlhelwouldInotimakelfurtherldeliveries;]HUNGARYIArbitrationlCourtlattachedltolthelHungarian
ChamberlofilCommercelandlIndustry,lArbitrallawardlinlcaselNo.lVB/97142, 25IMayl19991(CLOUTIlcaselNo.1265),
availablelonlinelatl<http://www.uncitral.org/english/clout/MALlthesaurus/MALlabstract266le.htm>,linlwhichlthelseller
refusedltoldeliverlfurtherlcherrieslbecauseloflaldramaticlincreaselinlthelmarketlpricelforlthelcherries;]ISPAINIAudiencia
ProvincialldelBarcelona,1729,/961B,lsupralnotel2 30,linlwhichllateldeliverylofithreelinstallmentslcausedldisruptionloflthe
buyer'slproduction;IICCllawardNo.19887, supralnotel230,linlwhichithelsellerldeliveredlipooriqualitylgoods.

240  Enderlein/Maskow, suprallnotell7 latl296;IBennett, supralnotel235,0atl536 etlseq.

241 Bennett, supralnotel235,latl5360537.

242 Chengwei, supralnotel11,0§010.2.

243 Enderlein/Maskow, supralnotel7 latl296;[Bennett, supralnotel235,latl535.

244 Bennett, supralnotel235,latl5340535.

245 Vilus, supralnotel7,lat12460247 [Inlthelfollowinglcases,lithwaslfoundithatithelsellerThadlgoodlgroundsitolavoidithelcontract:
HUNGARYIArbitrationlawardINo.IVB/94124, supralnotel37,linlwhichlthelfailureltolopenlalletterloficreditlgavelgood
groundsltolconcludelthatlthelbuyeriwouldinotlpay;]FRANCEICAIGrenoble,193/3275, supralnotel230,linlwhichlthelbuyer
wouldlcontinueltolbreachlalcontractlitermlthatlprohibitedlthelbuyerlfromlresellinglthelgoodslinlspecifiedlmarkets.lIn
CHINAlInternationallEconomicl&TradelArbitrationlCommission,lArbitrallawardICISG/1996,01,1180September] 1996,
availablelonlinelatl<http://www.cisgw3.law.pace.edu/cases/9609 18cl.html>,lthelArbitral Tribunallheldithat,levenlthough
thelbuyerlhadlnotlopenedithelletterloflcreditlpertainingltolthelfirstlinstallmentiwithinltheltimelframelsetlbylthelcontract,

givenlthatthelhadlclearlylexpressedihislintentionltolopenlithelletterloflcreditlpertainingltolthelsecondlinstallmentlandlthat
helhadlnotlindicatedlanylintentionltoldeclineltolopenlithellettersloficreditiforlthelremaininglinstallments,lthelsellerfwrongly
consideredlthatltherelwaslanl”anticipatorylbreachlloflcontract.”
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accordingltolwhichlitimustibel”clear"Ithatlalfundamentallbreachloflcontractiwilllbelcommitted.”*

ThelSecretariatlexpresslylpointedloutlthat]”itlshouldIbelnotedithatlarticlel64(2)I[drafticounterpart
ofICISGlarticlel73(2)]lpermitsithelavoidanceloflthelcontractlinlirespectloflifuturelperformanceloflan
installmentlcontractlevenlthoughlitlislnotl‘clear’lthatltherelwilllbelalfundamentallbreachloflthe
contractlinlthelfuturelaslwouldibelrequiredibylart.1630[draftlcounterpartloflCISGlarticlel72].”**
"Theltestloflthelrightltollavoidlunderlarticlel64(2)l[draftlcounterpartloflCISGlarticlel73(2)]lis
whetherlalfailureltollperformlinlrespectloflanlinstallmentlgiveslthelotherlpartylgoodlreasonltolfear
thatltherelwilllbelalfundamentallbreachllinlrespectlofifuturelinstallments.]Theltestldoeslnotllook
tolthelseriousnesslofithelcurrentlbreach.[Thislisloflparticularlsignificancelwherelalserieslof
breaches,Inoneloflwhichlinlitselflislfundamentallorlwouldlgivelgoodlreasonltolfearllalfuture
fundamentallbreach,ltakenltogetherldoeslgivelgoodireasonlforlsuchlfear” *I(forlalmoreldetailed

comparativelanalysislofllart.1720andl73(2)ICISG,lsee infrallV.6.)

4, DeclarationloflAvoidancelWithinlalReasonablelPeriodloflTime

Thellconditionlaccordingltollwhichlthelcreditorlofithelobligationlmustldeclarelthellcontractlavoided
forlthelfuturelwithinlalreasonablelperiodlofitimellackslclarity.IFirst,litldoeslnotlspecifylwhenlthe
reasonablelperiodlofltimelstartsirunning.ISecond,litldoeslnotldefinellaccordingltolwhich
parameterslthelperiodlofltimelmustlbel”reasonable.”

Asltolthelfirstlissue,lsomellcommentatorsihaveladvocatedlthatlithelreasonablelperiodlofitimelstarts
runninglatltheltimelofltheloccurrenceloflthelfailureltolperformibylthelbreachinglparty.”*10One
couldlalsolimaginelthatlthelreasonablelperiodlofltimelshouldlstartlatitheltimelthelaggrievedlparty
discoversl(orlicouldlhaveldiscovered)lthelbreach.lIHowever,Itheselsolutionslarelproblematiclinlcases
inlwhichlitlisinotlalspecifidleventloflnonlperformancelbutlalseriesloflnonlconforminglinstallments
thatlconstitutel” goodlgroundslitolconcludelthatlalfundamentallbreachloflcontractiwillloccur, ”llas
welllaslinlcaseslinlwhichlthelpastlnonlperformance(s)linvolvedInonldelivery.lConsequently,lan
appropriatelsolutionllseemsltolbeltolconsiderlthatlthellreasonablelperiodlofltimelstartslrunning
whenlthelcreditorloflithelobligationlhaslacquiredl”goodlgrounds”lindicatinglthatlalfundamental
breachlwilllbelcommitted.””’1"Suchlalstandardlislveryluncertain,lbutlitloffersithelonlylhopelfor
dealinglwithlthelvarietyloflcircumstanceslthatiwilllarise.””"

Asltolthellparameterslithatloughtltolbeltakenlintolaccountlitoldeterminelithelperiodlofitimellwhich

isl"reasonable,”l” thellengthloflthelintervallbetweenlthellatestlandlthelnextlinstallmentland /orlits
. 252 . 253
receptionllandlpayment”” “Ishouldlbeltakenlintollaccount.

Theldeclarationlloflavoidancellislsubjectltolart.[2 7ICISG.

246 Koch, supral notel 139,0atl 310;0 Honnold, supral notel 7,0 atl 443,0 availablel onlinel at
<http://www.cisg.law.pace.edu/cisg/biblio/ho73.html>;lseelalsolChengwei, supralnotel11,1§010.1.

247  SecretariatlCommentarylonlArt.164loflthel19780Draft, suprallnotel230,1805./Thelmatchluplbetweenlart.164loflthel 1978
Draftlandithelcurrentlart.1733lindicateslthatltheltwolprovisionslarelsubstantivelylthelsame.

248  SecretariatiCommentarylonlArt.164loflthel19780Draft, supralnotel230,18§06.

249  Bennett, supralnotel235,lat]534.

250  Flechtner, supralnotel101.

251 Chengwei, supralnotell11,08010.2.

252 Enderlein/Maskow, supralnotel7,latl296.

253 InISPAINIAudiencialProvincialldelBarcelona,1729,/96[B, supralinotel2 30,Ithelbuyerlwholwaslentitledltolavoidithellcontractlas
tolfuturelinstallmentsleffectivelylavoidedithelcontractlwhenlitlgavelnoticeltolthelsellerlwithinl48lhourslofithelthirdllateldelivery.
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5.  ImpactloflthelCISGlonISubsequentlUniformlSetslof[Principles

Nolcounterpartltolart.173(2)ICISGlislfoundlinlthelUNIDROITIPrinciples,lwhichlsimplyldolnot
addresslthelissueloflanticipatorylbreacheslinlinstallmentlicontracts.]AslregardslthelPECL, allpriori,
art.19:302lseemsltolbelthelcorrespondinglprovisionlofllart.17 3ICISG,Iratherlthanlthatloflart.051
CISG.[Morelprecisely,lart.09:302 ablinitiol] PECLIseemsltolbelthelcounterpartloflart.073(1)ICISG,”
andlart.[19:302 inﬂfineUPECL|]seemsﬂtoﬂcorrespondﬂtoﬂart.ﬂ73(3)UCISG.ZSSUHowever,ﬂneitherﬂofﬂthese
twolprovisionsloflithe]lPECLIaddresseslthelissueloflanticipatoryllbreachllinlinstallmentlcontracts.

6. Relationshipl Betweenl Generall Principles] Regardingl Anticipatoryl Breachll and
AnticipatorylBreachlin[InstallmentlContracts

Art.[72landlart.073(2)ICISGlbothlgovernlsituationsloflanticipatoryllbreach.[However,lwhereaslthe
formerlauthorizeslavoidanceloflthelentirelcontract,Ithellatterlprovidesiforlavoidance,linlinstallment
contracts,[”forlthelfuture.”[Furthermore,lthelconditionsloflavoidancelsetlforthlbylart.17 21CISG
differlfromlithoselloflart.173(2)ICISG.[First,lwhereaslart.]7 21ICISGlapplieslonlyliflitlisl”clearIthatlla
fundamentallbreachloflcontractiwilllbelcommitted,lart.07 3(2)ICISGlmerelylrequireslthatltherelbe
"goodlgroundsltolconcludelthatlalfundamentallbreachloflcontractlwillloccur.”Second,lwhereas
art.[720CISGldoeslnotlspecifylthelcircumstanceslithatimaylleadltolthelconclusionlithatlitlis]” clear”
thatlalfundamentallbreachlwilllbelcommitted,lart.072(3)ICISGlrequireslthatlthelsuspected
fundamentallbreachl”havelbeenlprecededlby,landlindeedlderivedlfrom,lanlactuallfailurelto
performlobligations.””IThus,Junderlart.173ICISG,["avoidancelinlrespectlofl[futurelinstallments
isldependantlonllanlanticipatorylbreachloflcontractitheloccurrenceloflwhichlisinotlrequiredltolbe
" clearlaslitlislinlarticlel72.”*

Thelrationalelunderlyingltheldifferenceloflistandardlinlthelconditionsloflavoidancelsetlbyltheltwo
saidlarticleslislthelfollowing:linlthelcontextlofithelapplicationloflart.173(2)ICISG,lalbreachlof
contractlhaslalreadylbeenlcommitted;” Tthus,lonelpartylhaslalreadylviolatedloneloflhislobligations
withlrespectltolonelinstallmentlandlthis,linlparticular,lconstituteslalgroundlforlthellassumption
thatlalfundamentallbreachlwillloccurl(somellscholarslcalllthisl”nonlreliancelapproachlbasedlonlan
actuallbreach””””).lnlotherlwords,lart.073(2)ICISGltakeslintolconsiderationlthelfactIthat,

254  Underlart.09:3020PECLlitlislappropriateltolallowlthelaggrievedlpartyltolterminatelinlrelationltolthelnonlperformediunit
withoutlaffectinglthelrestloflthelcontract,liflthelnonlperformancelthatlhasloccurredlislfundamentallpreciselylregardinglthat
specificl”unit”loflthelcontract,liflthelunitinotlperformedidoesinotlaffectlthelrestloflthelcontractlsignificantly,Jandliflthe
nonlperformancelisinotllikelyltolbelrepeatedl(CommissionlonlEuropeaniContractlLaw, CommentlandINoteslon]lPECLI9:302,
inlPrinciplesloflEuropeanlContractlLaw:IPartslIlandll114 11,14 1104 120(OlelLandolandIHughlIBealeleds.,IKluwerlLaw
Internationall2000),lavailablelonlinelati<http://www.cisg.law.pace.edu/cisg/text/peclcomp5 1.html>).

255  Ifithelnonlperformancelislifundamentalitolthelcontractlaslalwhole,lart.19:302 inlfinelallowslterminationloflthel”contractlas
allwhole,”lthelpartieslbeing,linlthislcase,laccordingltolart.[9:3050PECL Ireleasedlfromlallltheirlfuturelobligationsl(thelrights
andlobligationslthatlhavelaccruedlupltoltheltimeloflterminationliremaininglunchanged,lexceptlinlithelcaseslprovidediforlin
art.[9:3060andl9:308IPECL)(ChristopherlKee,IRemedieslforlBreachlofiContractiwherelonlylPartloflthelContractlhaslbeen
Performed:IComparisonlBetween[ProvisionslofICISGI(Articlesl5 1,17 3)landICounterpartlProvisionslofithelPrincipleslof
EuropeanlContractlLaw,lavailablelonlinelati<http://www.cisg.law.pace.edu/cisg/text/
peclcomp5 1.html>).

256  Bennett, supralnotel235,latl5360537.

257 Bennett, supralnotel235,lat]534.

258  Honnold, supralnotel7,latl443.

259 Chengwei, supralnotell11,0§010.2.
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legitimately,lthelinnocentlpartylmightinollongerlbelableltolrelylonlthelotherlparty’slcommitment,
givenlthelbreachlthatlhaslalreadyloccurred.lUnderlthislarticle,levenliflitheldebtorlprovidesladequate
assuranceloflperformance,lthelcreditorlremainslentitledltoldeclarelthelcontractlavoidedlwith
respectltolfuturelinstallmentsliflalbreachlhaslalreadylbeenlcommitted.lConversely,l”"neitherlthe
[debtor] slfailureltolprovideladequatellassuranceloflperformancellonldemandldueltolaldeterioration
oflcreditworthiness,Inorlhisldeclarationlthatlhelwilllnotlperform,l[alone,]lgivelthel[creditor]lthe
rightltolavoidlthelcontract.lAnlactuallfailureltolperformImustlinsteadibelthelbasislforlavoidancelof

. 260
futurelinstallments.”

Onelsimilaritylbetweenlart.]7 2landlart.173(2)ICISGlis,Inevertheless,Ithatlinlneitherlarticleldoeslthe
lawlprovideldetailslregardingltheldegreelofliclaritylorlthelstrengthloflthelgroundslthatimaylleadla
partyltolbelievelthatlalfundamentallbreachlwilllbelcommitted,Inorldoeslthellawldescribelithelacts
orllcircumstanceslthatlmaylcauselorlresultlinlalfundamentallbreachloflcontractlbylonelparty.

Allffinalldistinctionlbetweenlart.17 2landlart.17 3(2)ICISGlImustlbelpointedlout:lunlikelart.]7 2ICISG,
art.[73(2)ICISGldoeslnotlrequirelthatltheldeclarationloflavoidancelbelprecededlbylalnoticelof
intentionltolithelotherllparty;lrather,litlisinecessary,lunderlart.173(2)ICISG,lthatltheldeclarationllof
avoidancelbelmadel”withinlalreasonableltime,”[”alrequirementiwhichlisinotlincludedlinlarticlel72
atlleastlinlexpressiterms.”*"

V. CONCLUDING/REMARKS

Inlviewloflithelabovelanalysis,Jonelmustlconcludelthatlarts.[71,172,land]73(2)ICISGlbearlwitnesslito
thelfactlthat]”thelConventionlaimslatlpreservinglthelparties’lcommitmentslandlatifavoringlthe
performancelofitheirlagreement,lthusirelyinglonlalgenerallprinciplelof favorlcontractus.”**IMore
particularly,ltheselprovisions,lpertainingltolthelissuelloflanticipatorylbreachloflcontract,mayllbe
countedllamonglthoselcontributingltolonelloflthelmainlpurposesloflthelCISG,Inamelyltolallow
performanceloflinternationallsaleslcontracts,levenliflsuchlperformancelislimperfect,ibylinducing

"thelpartylinlbreachltolspontaneouslylcure.”** ltlislonlylinlthelexce ptionallsituationsliniwhichlit

islclearlthatlalfundamentallbreachlwilllbelcommitted,landlgenerallylonlylifithelauthorloflithelfuture
breachlfailsltolprovideladequatelassuranceloflperformance,lthatithelotherlpartyl-lIthelinnocent
partyl-lislauthorizedltoldeclarelthelcontractlavoided.

Underlart.[7 1ICISG,liflitlbecomeslapparentlthatlonelpartylwilllnotlperformlalsubstantiallpartlof
hislobligation,lthellotherlpartylmaylsuspendlperformanceloflhislobligations,]”thuslstimulatinglthe
breachinglparty’slcure,lthoughllatithelsameltimelpreventinglthelharshnessloflpostlavoidance
»“Thelinnocentlpartylisthoweverlcompelledltolrestorelperformancelifithelotherlparty
providesladequatellassuranceloflperformance.lSuchlassurancelmaylbelconsideredladequatellevenlif

restitutions.

260  Chengwei, supralnotel11,08010.2;lseelalsolKoch, supralnotell39,latl311.

261 Bennett, supralnotel235,latl537.

262 MarcolTorsello, Remedieslforl Breachllofl Contractl Underlthell 19800 Conventionllon Contractsllforl thel Internationall Salelofl Goods
(CISG),linlQuolVadisICISG?143,1850(F.[Ferrariled.,IParis/Brussels/Munich,12005);IseelalsolFrancolFerrari, GaplFillingland
InterpretationloflthelCISG:IOverviewloflInternationall Casell Law, inlInternationallBusinesslLawlJournall221,02290(2003),lin
whichlthelauthorlstateslthatlthel”favorlcontractus”lprinciplelislonelofithelgenerallprincipleslonliwhichlthelCISGlislbased.

263 Torsello, suprallnotel262,latl58.

264  Torsello, supralnotel262 latl59.
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itlshowslthatlperformancelmightinotlbelcompletelandlperfect.lFurthermore,lthelfailure,lbylone
party,ltolprovideladequatellassuranceloflperformanceldoesinoticonstitute,linlitself,lalfundamental
breach,landlconsequentlyldoesinotlauthorizelthelotherlpartyltoldeclarelthelcontractlavoided.lIn
turn,lthelconditionslthatloughtltolbelsatisfied,lunderlart.17 20ICISG,forlthelinnocentlpartyltolbe
entitledltoldeclarelthelcontractlavoided,larelmorelonerouslthanlthoseloflart.l7 1ICISG.IThey
requirelthatlthelfutureloccurrenceloflthelbreachlbelobjectivelyl”clear”I(ratherlithanljust]”apparent”)
andlthatlthelsuspectedlbreachlbeloflfundamentallnature.lFurthermore,linlthelcaselofllart.072
CISG,lthellinnocentlpartyllmustlgivelnoticeltolthelotherlpartylpriotltoltheldeclarationloflavoidance,
inlorderlitolallowlthellatterlpartyltolprovideladequatelassuranceloflperformance.[Finally,lart.173(2)
CISGlallowslthelavoidancelloflthelcontractlforlthelfuturelonlylifl” onelparty’slifailureltolperformlany
offhislobligationslinlrespectloflanylinstallmentlgiveslithelotherlpartylgoodigroundsltollconcludelthat
alfundamentalllbreachloflcontractiwillloccurlwithlrespectltolfuturelinstallments.”

[tlstemslfromlthelcomparativelanalyseslconductedlinlichapterslII,lI11,landlIVithatldueltolthe
"substantial,levenlpervasive” 265UinﬂuenceﬂofﬂtheﬂcISG,Utheﬂremediall]systems[lofﬂthel]UNIDRQIT
PrincipleslandlthelPECLlIwerelalsolfoundedlonlthellgenerallprinciplelthatlterminationloflthe
contractlshouldlbelavailableltolthelaggrievedlpartylinlallimitedInumberloflcases,landlonlyliflthe
otherlpartylhaslcommittedlorlwilllcommitlalfundamentallnonlperformance.lFurthermore,linlithe
absenceloflsuspectedlifundamentallnonlperformance,ltheselltwolsetsloflPrinciplesldolnotlgrantlany
protectionltolthelinnocentlparty.[Finally,IneitherlofltheseltwolsetsloflPrinciplesladdresseslithellissue
oflanticipatorylbreachlinlinstallmentlcontracts;lthus,levenlifithelcommissionloflalfundamental
breachllislsuspected,lthelinnocentlpartylhasinolrightltoldeclarelthelcontractlavoidedlforlfuture
installments.

ThelremediallsystemsloflthelCISG,lthelUNIDROITIPrinciples,landlthelPECLlarelfoundedlonla
basicldichotomyllregardingl”thelstandardlthatlpartieslhaveltolcomplylwithlinlorderltolsatisfactorily
performlthelobligationslstemminglfromlthelcontractlthatltheylarelboundlto.[Thislissuelmaylbe
addressedleitherlinlpositivelterms,lthuslanalyzinglwhatlitheldebtorlislrequiredltoldolinlorderltolbe
dischargedifromlhislobligations,lorlinInegativelterms,Ibylwayloflfocusinglonliwhatldegreelofllacklof
performanceltrigeersinegativellegallconsequenceslforlthelnonlperforminglparty.”**lflthellaw
imposeslonltheldebtorllalstandardloflperfectltender,lanyl”merelbreach”lwilllentitlelthelcreditorlto
seekllavoidanceloflithelcontract./Onlthelotherlhand,lif,ltolsatisfylthelrequirementsloflthellaw,lthe
debtorlisimerelylcompelledltolofferlsubstantiallperformance,lonlyl”alfundamentallbreach”lwill
allowlthelcreditorlitolseekllavoidanceloflithelcontract.

ThellprovisionsloflthelCISG,lthelUNIDROITIPrinciples,landlthelPECLIrelatingltolthelissuelof
anticipatorylbreachlauthorizelthellavoidanceloflthelcontractlonlylifithelbreachlsuspectedlislof
fundamentallnature [ThislindicateslthatlthelstandardlthatlthelpartiesThaveltolcomplylwithlinlorder
tolsatisfactorilylperformltheirlobligationslislalstandardloflsubstantiallperformancelratherlthanlla
onelloflperfectitender.llndeed,levenlifitheldebtorlhasinotlfulfilledlperfectlylallloflhislobligations,
avoidancelloflthellcontractlislprohibited,lsollongllaslthellbreachlisinotlfundamental.[Similarly,lthe
creditorloflanlobligationlislprohibitedlfromlsuspendinglperformanceloflhisllobligationslliflassurance

265 Flechtner, supralnotelll,latl187.

266  Torsello, supralnotel262 Jatl50;lseelalsolClaytonlP.IGillettel&IStevenlD .[Walt,ISalesILawl-IDomesticlandlInternationall 189
etlseq.l(Foundation[Press,12002);]AminlDawwas, NonlPerformancelandlDamageslundedlthel CISGlandlthel UNIDROITIPrinciples,
inl310ComparativelLawlReviewl225,012260(1997).
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ofllperformancelhaslbeenlprovidedlbyltheldebtor,levenliflsuchlassurancelindicateslthatlthe
performancelwilllnotlbelperfect,lsolllonglasithelimperfectionlislinsubstantial Ithatllis,lsollonglaslthe
assurancellprovidedlindicateslthatltheldebtorlwilllcomplylwithlsubstantiallperformancelstandards.

"Whilelthis...Isolutionlreduceslthelpossibilityloflstrategiclbehaviorlonlthelpartlofithelcreditor,
itlenhanceslthatloflstrategiclbehaviorlonlithelpartlofitheldebtor,lwholmaylopportunisticallylperform
hislobligationlinllalwaylthat,lalthoughlsubstantiallylfulfillinglthellrequiredistandard,lrangeslbelow
thelaveragelstandardlperformance.” “INevertheless,lonelmaylconcludelthat thislsolutionlfavorslthe
performanceloflthelcontractlbyllimitinglthelrightltolavoidlthelcontractlandlthuslpromotesigood
faithlandlefficiencylinlinternationallcommercialltransactions.
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