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1. INTRODUCTION

Thelabilityltolobtainldamageslforllosseslsufferedlinlthellcourselofltradellislalcriticallandlnecessary
requirementlforlpartiesitolbelwillingltolengagelinlcommerce.lWithoutllegallrecourselforllosseslas
alconsequencelofllotherlparties Tnonlperformance,lthelincentiveltolparticipatelinltradelislgreatly
diminished.lInternationallcommercelislhamperedltolthellextentlthatlpartieslfromldifferent
countrieslriskltradinglunderlforeignllawslthatimightinotlofferlcomparablelprotection.lThe
availabilityloflrelieflforllalbreachloflcontractlaccordslwithleconomiclefficiencylinlallfreelenterprise
economy. [ThelU.N.IConventionlonlthelInternationallSalelofiGoodsCISG)Iwaslcreatedllinl 1980
tollcodifylandlharmonizelallegallframeworklaimedlatlencouraginglandlfacilitatinglinternational
trade.lAnlimportantifeatureloflthelCISGlislArticlel74,lwhichlprovideslalguidelforlithelrecoverylof
foreseeablellosses,lincludingllostlprofits,laslalconsequenceloflaliparty’sibreachloflcontract. TThis
rightltolobtainldamagesllislalprimarylmechanismloflthelCISGlremediallscheme. IThisIpaperlwill
examinelthelrecoverylofllostlprofitslunderlArticlel74ICISGllandldiscusslthelpracticallissueslthat
tribunalslandlpartieslfacelwhenlevaluatinglallostliprofiticlaim./Decisionslconcerninglthellrecovery
ofllostlprofitslunderlthelCISGlhavelbeenlcriticizedllasllackingluniformityldueltolproblemslin
interpretinglArticlel74ICISG,Idifferenceslinldomesticlevidentiarylstandards,luselorlnonlusellof
generallprinciplesloflinternationalllaw,larbitratorldiscretion,landldifficultieslinlthelactual
calculationlofllostlprofits. ‘IAIdiscussionloflthesellissuesiwilllattemptitolshedllightlonlthelproblems
andldeterminelifitherelislallacklofluniformity,landliflso,lwhatlstepslicanlbeltakenlitolincreaselthe
consistencylloflawards.

2. THEPURPOSEIANDILIMITATIONSIOFIARTICLEI74ICISG

Articlell74ICISGlstateslthatlanlaggrievedlpartylmaylrecoverlforeseeableldamageslequalltolthelloss,
includingllossloflprofit,lsufferedlaslalconsequencelofithelbreach. [Thelarticlelislmeantltolputian

' SeelE.JAllanlFarnsworth, DamageslandISpecificRelief,12 TTAMERICAN JOURNALIOF COMPARATIVE LAWI247,02470(1979).
lUnitedNationsIConventionlonlContractslforlthellnternationallSalelofiGoodsl(1 980)I[CISGJlArticlel74:1Damageslforlbreachlof
contractlbylonelpartylconsistloflalsumlequalltolthelloss,lincludingllossloflprofit,Isufferedibylthelotherlpartylaslalconsequencelofithe
breach.[Suchldamagesimaylnotlexceedlthellosslwhichlthelpartylinlbreachlforesawlorloughtlitolhavelforeseenlatltheltimeloflthe
conclusionloflthelcontract,linlthellightloflthelfactslandimattersloflwhichlhelthenlknewlorloughtltolhavelknown,laslallpossible
consequenceloflthelbreachloflcontract.

} SeeDJAKHONGIR SAIDOV, METHODSIOFILIMITINGIDAMAGESIUNDERITHEIVIENNAICONVENTIONIONICONTRACTSIFORITHE
INTERNATIONALISALEIOFIGOODS (2001), atl1.

‘IThislpaperiwilllnotldiscussimitigationlissueslstemminglfromlArticlel7 70CISG.[Thelfailureloflanlagerievedlpartyltolmitigate
possiblellostlprofitslwouldiresultlinlalreductionloflallostlprofitlaward;lhoweverlthislislsecondaryltolthelprimaryltaskloflestablishing
whetherllostlprofitslactuallyloccurred,Jandlinlwhatlamount.IThelfocusloflthislpapetlislonitheldifficultylinldetermininglprooflofilost
profitslanditheldiscrepancieslinllostlprofitlawards,lthereforeltheltopicloflmitigationlwilllnotlbeladdressed.

7 Seel CISGlArticlel74.
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injuredipartylinfaslgoodlalpositionlaslifithelcontracthadlactuallylbeenlperformed. Tnlotheriwords,
alpartylshouldibelentitledltolreceivelthelbenefitlofithelbargainiwhichlhadlbeenlcontractedifor.’

ThellsecondlsentencelloflArticlel74ICISGlcontainslanlimportantllimitationlonlithelrecoverylof
possibleﬂlosses,Uinﬂthatﬂtheﬂlossﬂmustﬂbeﬂforeseeableﬂorﬂoughtﬂto[lhaveﬂbeenl]foreseeable.SUThisﬂisUa
neededlprotectionlforlthelbreachinglpartylbecausellosseslcanlbelextremelandlunpredictable.’IThe
conceptloflforeseeabilitylislwelllknownlinlcommonllawljurisdictionslfromlthel18540English
decisionlof Hadleylv.1Baxendale. ICivilllawlcountrieslsuchlasiFrancelalsolrecognizeltheltheorylof
foreseeabilitylandllimitldamagesltolthoselwhichlwerelforeseenllorlwhichlcouldlhavellbeenlforeseen
atltheltimelofithelcontract."

Thelltestloflforeseeabilityllislessentiallylanlobjectivelstandard,lwherelthelquestionlisiwhetherla
reasonablelpersonlinlthelpositionloflthelpromisorlandiwithlknowledgeloflthelcircumstances
surroundinglthelconclusionloflithelcontract,Joughtltolhavelforeseenlthelpossiblellosseslatltheltime
oflthelconclusionlofithelcontract. “IThislimportantllimitlonlthelrecoverylofidamageslisltolprevent
compensatinglanlinjuredlpartylforllosseslithatlcouldInotlreasonablylhavelbeenlforeseenlbylthelparty
inlbreach. " IArticlel74ICISGlthereforelhaslalduallpurpose:ltolprovidelalmechanismiforlinjured
partiesltolobtainlrelief,landltollonlylallowlthelrecoverylofliforeseeablellosseslwhichlgivesimerchants
thelabilityltolcalculatelandllimititheirlcontractuallliability.

Thelconceptlofliforeseeabilitylhaslitslereatestlimpactlonlconsequentialllosses,lsuchlasllostlprofits.
Allsellerlwouldlbelliablelforlalbuyer’sllostlprofitslonlaliresaleloflthelgoodslonlylifithelsellerlwas
awareﬂorﬂshouldl]haveﬂbeenl]awareﬂofﬂtheﬂresale~]6|]However,ﬂasﬂoneﬂscholarl]pointsﬂout,ﬂevenﬂinﬂthe
absenceloflpositivelindicationsloflalresale,lthelsellerlislalwayslawarelloflthislpossibilitylwhen
tradablelgoodslarelsoldltolalmerchant."”

3. LOSTIPROFITS

AllosslofliprofitlinithelcontextloflArticlel 74ICISGlwouldlbelanylincreaselinllassetslthatlthelbreach
oflcontractlprevented. TAllosslsufferedibylalpartylislanylcostslandlexpenseslincurrediasialresultiof

8 SeelJOHN HONNOLD, UNIFORM LAWIFOR INTERNATIONAL SALESIUNDERITHE 1980 UNITED NATIONS CONVENTIONK3dled [1999),
atl444.

7 SeelE.IAllanIFarnsworth, DamageslandISpecificlRelief,12 7IAMERICAN JOURNALIOF COMPARATIVE LAWI247,12470(1979).

® SeelCISGlArticlel74.

? See JOHN HONNOLD, UNIFORM LAWIFOR INTERNATIONAL SALESIUNDERITHE 1980 UNITED NATIONS CONVENTIONI(3dled.11999),
atl446.

1 1d.[atl446.

! 1d.Iatl447.

"2 See SCHLECHTRIEM,/SCHWENZER/Stoll/Gruber, COMMENTARYIONITHE UN CONVENTIONIONITHE INTERNATIONAL SALEIOF
GooDs,12dled. [0xford,lart.174,latl765.

" SeelE.JAllanlFarnsworth, DamageslandiSpecificlRelief,12 7JAMERICAN JOURNALIOF COMPARATIVE LAW1247,02470(1979).

' See PETER SCHLECHTRIEM & INGEBORG SCHWENZER, COMMENTARYIONITHE UN CONVENTIONIONITHE INTERNATIONAL SALE
OF GooDbs,12dled.,[Oxford,lat]747.

" 1d.[atl767068.

" 1d.

7 1d.

' Id.lat]758.
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thelbreach. “ltlislusuallylmoreldifficultitolprovelallosslofiprofitithanlallosslsufferedlbecauseloflthe
typicallspeculationlinvolvediwithllostiprofitslinlthelhypotheticallfuturelotlpast.“TConversely,llosses
sufferedlcanlbelestablishedlreadilylthroughlpaidlinvoices,lreceipts,lorllotherltypesloflbills.

Lostlprofitslfromlithelbreachloflallongltermlcontractltollsupplylgoodslcanlbelparticularlyldifficultito
assess.[Thelbuyerlmightlclaimlallosslonlthelresaleloflgoodsiwhichlthelsellerlfailedltoldeliver,Ibutlin
thellabsencelloflordersliforlthoselgoodslitlisldifficultltolstatelwithlprecisionlthatlthelallegedlprofits
wouldlhavelbeenlearned.” THowever [iflthelbuyerlcouldlpresentlordersiforitheleoodsithatiwerelnot
delivered,lthellossloflprofiticouldlbelestablishedlreadily.*

Thelsituationloflalmanufacturerlbuyerlthatlneedslgoodslforlproductionloflifinishedlproducts
presentslanladditionallproblem.”’IWhenlalsellerlfailsitolsupplyleoodslandlthelmanufacturerlbuyer
islunableltolcompletelthelmanufacturinglprocess,ithelbuyerlwillllikelylclaimllostlprofitsldueltolithe
inabilityltolselllanylfinishedlgoods.lInlthislsituation,lwhatlanlaggrievedlpartylwilllhavelto
demonstratellisthislorlherlabilityltolselllthelgoodslatlalprofit.**

4. BURDENIOFIPROOF

Itlislgenerallyllacceptedlthatlthelburdenloflprovinglthelextentlofldamagesllieslonlthelaggrieved
party.”TAlthoughlthelCISGldoesInotlexpresslylsetlforthltheldistributionlofithelburdenloflproof,
thelpartylwholhaslsufferedlthelllossimustlprovelthatlthellossloccurred,lthelamountloflithelloss,land
thatlthelbreachloflcontractlcausedlthelloss. IThislbecomesldifficultlinlthelabsenceloflspecific
orderslforlgoodslorlalprecisellcalculationloflexpectedlprofits.lInlorderltoldischargelthelburdenlof
proof,JanlaggrievedIpartylhasltolsubstantiatelthelamountlofllosslsufferedlinlsomelmanner.”’

Thelsituationlwherelalpartylhaslfailedltolpresentlprooflofithelexactlextentloflthellosseslpresentsla
veryldifficultlproblemlforltribunals,landltherelisldivergencelinlthelcasellawlaboutlthe
consequences.” TForlexample,/GermanlandlAmericanlcourtsimayldismissithelclaimlunderlthese
circumstances,whilelBelgianlandISwisslcourtsimaylawardlanlestimatedlamountlaccordingltoltheir
belieflofiwhatlislright,lor exlaequoletlbono.” [Thellacklofluniformitylinlarbitrallandicourtlopinions

1 SeelDjakhongirlSaidov, StandardsloflProvinglLossland]DetermininglthelAmountlofiDamages,12 2[JOURNALIOF CONTRACT LAW 1,019
(2006).

0 1d.Jad17.

2 d.

* Id.Jad19.

 Id.Jad39.

*1d.

» SeelSiegllEiselen, RemarkslonlthelMannedlinlwhichlthelUNIDROITIPrinciplesloflinternationallContractsiIMaylbellusedltolInterpretlor
SupplementlArticlel 741CISG,(Octoberl2004),1atlfls, availablelatlhttp://www.cisg.law.pace.edu/

cisg/principles/uni74.html.

% See PETER SCHLECHTRIEM & INGEBORG SCHWENZER, COMMENTARYIONITHE UN CONVENTIONIONITHE INTERNATIONAL SALE
OF GOODS,2dled.,/Oxford,latl771.

7 1dIad772.

% SeelSiegllEiselen, RemarkslonlthelMannerlinlwhichlthelUNIDROITIPrinciplesloflinternationall ContractsiIMaylbelusedltolInterpretllor
SupplementlArticlel 741CISG,(October]2004),1atlfls, availablelatlhttp://www.cisg.law.pace.edu/

cisg/principles/uni74.html.

? Id. CitingHoflvanlBeroeplAntwerp,1180Mayl19990(Belgium), availablelatlhttp://cisgw3.law.pace.edu/cases/990518b1.html;
RechtbanklvanlKoophandellHasselt,1810¢t.119960(Belgium), availablelatlhttp://cisgw3.law.pace.edu/cases/961008b 1.html;
HandelsgerichtlAargau,1260Septemberl19970(Switzerland), availablelatlhttp://cisgw3.law.pace.edu/cases/970926s1.html;



http://www.cisg.law.pace.edu/
http://www.cisg.law.pace.edu/
http://cisgw3.law.pace.edu/cases/990518b1.html;
http://cisgw3.law.pace.edu/cases/961008b1.html;
http://cisgw3.law.pace.edu/cases/970926s1.html;
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concerninglthelrecoverylofllostlprofitsiwherelprecisellevidencelofllosseslisllackinglhaslseveral
causes.[Thelfollowinglexaminationloflithelcentrallissueslinvolvedllinltheldivergencelofitheldecisions
willlattemptltoloutlinelthelproblemslandliascertainlwhetherltherellislalpossiblelsolution.

5. STANDARDSIOFPROOFFORITHEIRECOVERYIOFILOSTIPROFITS

Aslallpreliminarylissue,lthelstandardloflprovingllossirefersitolhowlmuchlproofineedsltolbelshown
andlwhatldegreeloflspecificitylshouldlcomelfromlthellevidencelpresentedlinlorderltolprovelthe
allegedlloss. [Unfortunatelylforltribunals,lcourts,landimerchants,lthelissueloflstandardsifor
provingllosslandldeterminingldamageslinlthelinternationallsalelofligoodslhasinotlreceivedlsufficient
attentionlinllegalldiscourse.” TThellackloflconsensuslandldirectionlonlwhatlstandardsltolapplylmay
beldueltolthelvariabilitylinherentlinltheldeterminationloflfinanciallloss.lOnelscholarlpointslout
thatllossloflprofitlinvolveslguessworklinlrelationltolfuturelorlhypotheticallfutureleventsland
dependslonlcontingencieslsuchlasleconomiclconditions,Iprices,Jlandlpreferencesloflconsumers.
TheluncertaintylfromlutilizinglmultiplelvariableslinlalfinanciallcalculationlmakeslitInearly
impossibleltolsubstantiatelanlamountlofilossiwithlabsolutelprecision.” IAluniformistandardiof
proofitolbelappliedlbyltribunalslandlcourtslinldeterminingllostlprofitslandldamageslcouldlresult
inlmorelconsistentldecisions.

MostllegallsystemslhavelallrequirementlthatldamageslclaimedImustlbelestablishedlwithlallevellof
certainty.” THowever,lthelrequirementslforlrecoveringllostlprofitslandithellimitationslonltheir
recoverylvarylfromlcountryltolcountry.” ITherefore,lthelrelevantlquestionltolbelresolvedlinllightlof
thelcontrastingldomesticlstandardslisThowlthellissueloflprovingllostlprofitslandlidamageslishouldlbe
determinedlunderlthelCISG,landliflaluniformistandardicanibelimplemented.

A. ThelCISGlandlStandardsloflProof

ThelCISGldoesInotlcontainlanylexpresslreferenceltolcertaintylinlArticlel74.lInladdition,ltherellis
nollmentionloflwhatldegreelloflprobabilityltolapplylwhenlappraisinglwhetherlalprofitiwouldlhave
beenlmade. [SeveralltribunalslhavelindeedlemphasizedithelpointlthatlthelCISGlislsilentlasltolthe

LandgerichtiDiisseldorf,15IMarchl19960(Germany), availablelatlhttp://cisgw3.law.pace.edu/cases/960305¢1.html;lLandgericht
Hamburg,l170Junel1996](Germany), availablelathttp://cisgw3.law.pace.edu/cases/960617g1.html.

% SeelDjakhongirlSaidov, StandardsloflProvinglLosslandlDetermininglthel AmountloflDamages,12 2[J OURNALIOF CONTRACT LAW 1, 6
(2006).

N IdJat2.

? IdJad7.

7 d.

3 See D]AKHONGIR SAIDOV, METHODSIOFILIMITINGIDAMAGESIUNDERITHEIVIENNAICONVENTIONIONICONTRACTSIFORITHE
INTERNATIONALISALEIOFIGOODS (2001), atl27.

» SeelJohnlGotanda, RecoveringlLostIProfitslinlInternationallDisputes,136 GEORGETOWN JOURNALIOF INTERNATIONAL LAW 61,066
(2004).

% SeelDjakhongirlSaidov, Damages:I ThelNeedlforlUniformity,]J OURNALIOF LAWIAND COMMERCEl(forthcoming),latl8.

37 See PETER SCHLECHTRIEM & INGEBORG SCHWENZER, COMMENTARYIONITHE UN CONVENTIONIONITHE INTERNATIONAL SALE
OF GOODS,12dled.,/Oxford,latl759.



http://cisgw3.law.pace.edu/cases/960305g1.html;
http://cisgw3.law.pace.edu/cases/960617g1.html.
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standardloflprovinglloss. I Theseldecisions,lholdinglthatlthelCISGldoeslnotlprovidelguidancelon
thelldegreeloflcertaintylnecessarylforlaljudgeltolformulatelalprofitlhypothesislillustratelan
importantlpoint.[ThelscholarlDjakhongitlSaidovistateslthatlthesellcasesl“highlightlthellissuellof
standardsloflprovingllosseslandldetermininglthelamountlofldamageslwhichlhaslbeenlalsourcelof
nonluniformitylinlthelapplicationloflthelConvention.” ’[Thus,Iwithlthelabsenceloflalspecific
provisionlonldeterminingllostiprofitslunderlthelCISG,lonelscholarlstateslithatlalcompetentljudge
shouldlbelconvincedlthatlthelprofitiwouldllactuallylhavellbeenlmadelhadithelcontractlbeenliproperly
performed,lbeforelrelieflforlthisltypelofllosslislegranted. ™

B. StandardslofilProoflfromlProcedurallLaw

SeveralltribunalslandlscholarslsuggestlthatlbecauselthelCISGldoeslnotlcontainlanlexpress
referenceltolanylstandardloflproofliforlassessingllostlprofits,litlislanlissuellbeyondlthelscopeloflthe
CISGlandlthelproceduralllawloflthelforumlshouldlapply. "' IManylcaseslhaveldeterminedithatithe
Conventionldetermineslthelgroundsliforlrecovery,lbutldomesticlproceduralllawlappliesitolthe
assessmentloflevidencelofllosslandlhowlaljudgelshouldlreachlhislorlherlopinion. *ITheseldecisions
submitlthatlthelstandardloflprooflforlestablishingllostlprofitslislanlevidentiarylissuelandlone
tribunallstatedlthatlthel“lawloflevidencellisldeterminedibylthellexlfori,laslthellawloflevidence
belongslitolthelproceduralllawl...[Thereforeleachlcourtlapplieslitslownllawsloflevidence.”

Theleffectloflthislapproachltolthelldeterminationlofllostlprofitsihaslbeenltolloseluniformitylin
decisionlmakinglthroughlthelvariabilitylinlprooflrequirementslfromlcountryltolcountry. “IThe
compensationlforllostlprofitsifluctuatesllaslcourtsllarellikelyltolapplylthelstandardslicontainedlin

% SeelDjakhongitlSaidov, StandardslofiProvinglLosslandlDetermininglthelAmountlofilDamages,[2 2] OURNALIOF CONTRACT LAW 1, 7
(20006);lciting CommerciallCourtlZurich,1100Feb.0119991(Switzerland), availablelatlhttp://cisgw3.law.pace.edu/cases/990210s1.html;
DistrictlCourtlSaane,1200Feb.0119970(Switzerland), availablelatlhttp://cisgw3.law.pace.edu/cases/970220s1.html.
*IDjakhongiriSaidov, Damages:1ThelNeedlfor]lUniformity,JOURNALIOF LAWIAND COMMERCEl(forthcoming),Ja(7.

* See PETER SCHLECHTRIEM & INGEBORG SCHWENZER, COMMENTARYIONITHE UN CONVENTIONIONITHE INTERNATIONAL SALE
OF GOODS,12dled.,]0Oxford,latl759.

# SeelDjakhongirlSaidov, StandardslofiProvinglLosslandlDetermininglthelAmountlofilDamages,12 2[JOURNALIOF CONTRACT LAW 1, 4748
(2006);0citingl] OSEPH LOOKOFSKY, CONSEQUENTIAL DAMAGESIIN COMPARATIVE CONTEXT: FROM BREACHIOF PROMISEITO
MONETARY REMEDYIINITHE AMERICAN, SCANDINAVIANIAND INTERNATIONAL LAWIOF CONTRACTSIAND SALES,[Juristlog
OkonomforbundetslForlag,JCopenhagen,11989,lat1283;IEricISchneider, ConsequentiallDamageslinlthellnternationallSalelofiGoods:
AnalysislofiTwolDecisions, availablelatlhttp://www.cisg.law.pace.edu/cisg/wais/db/articles/schnedr2.html[DistrictiCourtlSissach,
50Novemberl19981(Switzerland), availablelatlhttp://cisgw3.law.pace.edu/cases/981105s1.html]CommerciallCourtlZurich,l100Feb.
19991(Switzerland), availablelatlhttp://www.cisg.law.pace.edu/cisg/wais/db/cases2,/990210s1.html;ICommerciallCourtISt.IGallen,
31December]20020(Switzerland), availablelatlhttp://cisgw3.law.pace.edu/cases/021203s1.html.

“ Seel ThelUNCITRALIDigestloflcasellawllonlthelUnitedINationslConventionlonlthelInternationallSalelofliGoods,18Junel2004, availablellat
http://www.cisg.law.pace.edu/cisg/text/digestlartl74.html; citinglBundesgericht,1150Sept.120000(Switzerland), availablelat
http://cisgw3.law.pace.edu/cases/000915s1.html;IBezirksgerichtlSaane,1200Feb.019970(Switzerland), availablelat
http://cisgw3.law.pace.edu/cases/970220s1.html;1HelsingforslhovrittiHelsinki,12600c¢t.120000(Finland), availablelat
http://cisgw3.law.pace.edu/cases/001026f5.html;[DelchilCarrierlv.IRotorex,[FederallDistrictiCourtl(N.D.N.Y.11994), availablelat
http://cisgw3.law.pace.edu/cases/940909u1.html.

43UDjakhongirUSaidov, StandardsllofiProvinglLosslandlDetermininglthel AmountlofiDamages,12 2[JOURNALIOF CONTRACT LAW 1, 47048
(2006);lcitinglDistrictlCourtlSissach,15INovemberl19981(Switzerland), availablelatlhttp://cisgw3.law.pace.edu/cases/981105s1.html;
CommerciallCourtlZurich,1100Feb.119990(Switzerland), availablelatlhttp:// cisgw3.law.pace.edu/cases/9902 10s1.htmlJCommercial
CourtlSt.IGallen,I31Decemberl20020(Switzerland), availablelatlhttp://cisgw3.law.pace.edu/cases/021203s1.html;[PETER
SCHLECHTRIEM & INGEBORG SCHWENZER, COMMENTARYIONITHE UN CONVENTIONIONITHE INTERNATIONAL SALEIOF GOODS,
2dled.,lOxford,latl772.

4“ SeelJohnlGotanda, RecoveringlLostlProfitsllinlInternationall Disputes,136 GEORGETOWN JOURNALIOF INTERNATIONAL LAW 61,0186
(2004).



http://cisgw3.law.pace.edu/cases/990210s1.html;
http://cisgw3.law.pace.edu/cases/970220s1.html.
http://www.cisg.law.pace.edu/cisg/wais/db/articles/schnedr2.html;
http://cisgw3.law.pace.edu/cases/981105s1.html;
http://www.cisg.law.pace.edu/cisg/wais/db/cases2/990210s1.html;
http://cisgw3.law.pace.edu/cases/021203s1.html.
http://www.cisg.law.pace.edu/cisg/text/digest-art-74.html;
http://cisgw3.law.pace.edu/cases/000915s1.html;
http://cisgw3.law.pace.edu/cases/970220s1.html;
http://cisgw3.law.pace.edu/cases/001026f5.html;
http://cisgw3.law.pace.edu/cases/940909u1.html.
http://cisgw3.law.pace.edu/cases/981105s1.html;
http://cisgw3.law.pace.edu/cases/990210s1.html;
http://cisgw3.law.pace.edu/cases/021203s1.html;
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theitlnationalllawlonlevidence. "I Thislapproachlislemployedibylsomeltribunalsibecauselitherelisino
preciselformulaltolprovidelhowlmuchlandlwhatltypeloflevidencelmustlbelpresentediitolprovelalloss
withlreasonablelcertainty.*

Onellmaylhypothesizelthatlcommonllawljurisdictionslorlcivilllawljurisdictionslmayllhavelsimilar
evidentiaryllstandardslleadingltolconsistentlawardslinltheirlrespectivellrealms,Ibutlthisllislnot
necessarilylthelcase.lForlexample,lthelSwisslCodeloflObligations,]Articlel42,lallowslforlthe
recoverylofllostlprofits,lbutlcontainslalstrictlstandardloflprooflmakinglitifairlyldifficultlforla
claimantltolobtainldamages.“IConversely,[Belgianlevidentiarylstandardslonlylrequirelthatldamages
belcertainlinlexistence,Inotlinlamount. *TThus,ldependinglonithelnationallcourt,ltherelmaylbella
lesslthanluniformlapplicationloflthelgeneralldamageslirulelwhenlcourtslattemptltolcoordinate
Conventionlconceptionsiwithlthoselofllocalllaw. "

C. CreatinglalStandardloflProoflinlthelCISG

Someltribunalslhavelresortedltolaldifferentlapproachlthanlproceduralllawltoldeterminelwhat
standardloflprooflisirequireditolestablishllostlprofitsiunderlArticlel741CISG. ITheselcaseslhave
referredltolallevelloflproofltolbeldeterminedlbylanlexact,lotlprecise,lorlspecificlascertainmentllof
damages.’ IHowever,lthelcasesldolnotlexplainlhowltheljudgeslorlarbitratorslarrivedlatithese
standards,Inorldolitheylexplainlthelmeaninglofitheselstandards.” TThelcaseslhavelbeenlcriticizedlfor
thelfailureltoldemonstratelhowltheljudgmentsliwereldetermined,lbecauselthelCISGldoeslnot
mentionlanylofithelstandardslusedlinltheldecisions.” IOtherlcaseslhaveltrieditoladdlalstandardlof
reasonablenesslorlsufficientlevidenceltolthelCISG. 1A gain,latlleastlonelscholarlhaslpointedlout
thatlthelstatementsldolnotlreferencellanyllegallstandardliwhichlmakesltheldecisionsllextremely
difficultltolanalyze.”

® SeelDjakhongirlSaidov, StandardsloflProvinglLosslandlDetermininglthel AmountlofiDamages,12 2[JOURNALIOF CONTRACT LAW 1, 66
(2006);1JOSEPH LOOKOFSKY, UNDERSTANDINGITHE CISGIINITHE USAN(1995),0at179.

% SeelDjakhongitlSaidov, StandardsloflProvinglLosslandlDetermininglthel AmountloflDamages,12 2[JOURNALIOF CONTRACT LAW 1, 16017
(2006).

“ SeelJohnlGotanda, RecoveringlLostIProfitslinlInternationallDisputes,136 GEORGETOWN JOURNALIOF INTERNATIONAL LAW 61,176
(2004).

*1d

* See JOSEPH LOOKOFSKY, UNDERSTANDINGITHE CISGIINITHE USAN(1995),lat180.

% SeelDjakhongitlSaidov, StandardsloflProvinglLosslandlDetermininglthel AmountlofiDamages,12 2[JOURNALIOF CONTRACT LAW 1, 54155
(20006); citinglAppellatelCourtlCelle,120Sept.119980(Germany), availablelatlhttp://cisgw3.law.pace.edu/cases/980902¢1.html;
AppellatelCourtlKoln,12 1IMayl19961(Germany), availablelatlhttp://cisgw3.law.pace.edu/cases/96052 1g1.html;IDistrictiCourt
Munchen,[200Feb.120020(Germany), availablelatlhttp://cisgw3.law.pace.edu/cases/020220g1 . html;IICClcaselNo.19187,[Junel1999,
availableladhttp://www.cisglonline.ch/cisg/urteile/705.htm.

d.

% SeelDjakhongirlSaidov, Damages:{ ThelNeedlforlUniformity,]J OURNALIOF LAWIAND COMMERCEl(forthcoming),latl7(8.

53 SeelDjakhongirlSaidov, StandardslofiProvinglLosslandlDetermininglthellAmountlofiDamages,12 2[JOURNALIOF CONTRACT LAW 1, 56
(2006).

* 1dJatl65 ; citinglDistrictlCourtloflKuopio,l5INov.11996l(Finland), availablelatlhttp://cisgw3.law.pace.edu/cases/
961105f5.html;ICIETACIArbitrationlproceedings, 11995, availablelatlhttp://www.unilex.info/case.cfm’pid=1&do=
case&id=210&step=abstract;[TribunalldelCommercelNamur,]150Jan.120020(Belgium), availablelatbhttp://cisgw3.
law.pace.edu/cases/020115b1.html;[DistrictiCourtiGottingen,1200Sept.12002(Germany), availablelathttp://cisgw3.
law.pace.edu/cases/020920g1.html;lAppellatelCourtlHamburg,1510ct.119981(Germany), availablelathttp://cisgw3.
law.pace.edu/cases/981005¢1.html.

5 SeelDjakhongirlSaidov, StandardsloflProvinglLosslandlDetermininglthel AmountlofiDamages,12 2[JOURNALIOF CONTRACT LAW 1, 65
(2006).
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However,lifltherelislalgenerallprincipleloflireasonablenesslinlthelCISG,linlcanlbelarguedithat
throughlArticlel7(2)ICISG,thelprincipleloflreasonablenesslcanlbelutilizedlinlthelinterpretationlof
Articlel74ICISG. “liflreasonablenessllisitolbelusedlinlthelinterpretationloflArticlel74ICISG, lthen
allclaimantlshouldlbelrequiredlitolprovellossiwithlonlylaldegreeloflprecisionlorlicertaintylwhichlican
belreasonablylexpected.” [Basically,Jalclaimantiwouldlhaveltolprovellossesiwithlalreasonableldegree
oflcertainty.” lnlthelcontextlofllostlprofitlawards,lthelrelevantiquestionlatithislpointiwouldlbe
whetherlarbitratorslandlljudgeslfromldifferentllegallregimeslwouldlhavelmorelconsistentldecisions
usinglreasonablenessllaslaluniformlstandardloflproof.IThisllwouldlappearltolbelthelmotivation
behindltheluseloflireasonablenesslaslalgenerallprincipleloflthelCISG,landlthelanalogouslpushlto
uselthellreasonablenesslstandardlfoundiwithinlthe[UNIDROITIPrincipleslofiPrivatellnternational
LawﬂbyﬂvirtueﬂofﬂArticleW(Z)UCISG.59

D. ThelUseloflUNIDROITIPrinciplesitolInterpretlArticlel74ICISG

TheluseloflUNIDROITIPrincipleslinlthelinterpretationloflArticlel74ICISGlislarguablylpossible
throughlArticlel7(2)ICISG.[Articlel7(2)ICISGlallowslquestionslnotladdressed,lorlgapslinlthel CISG
tollbelsettledlwithltheluseloflgenerallprincipleslfromlthelCISG,lorlinlthelabsenceloflsuch
principlesIprivatelinternationalllaw.*TArticlel 7lencourageslcourtslandltribunalsltoladoptlsolutions
whichltakelnoteloflthelinternationallcharacterloflthelConventionllandiwouldlleadltolluniformitylin
practicelwhenlinterpretinglthelConventionlandlfillinglanylgapsithatlexist.’ TIflArticlel741CISGlis
silentllonlthellissuelloflstandardsloflproofltolirecovetllostlprofits,Ithelfirstlsteplwouldibeltoltryland
identifylalgenerallprincipleltoladdressithelissue.“Ilflnolgenerallprinciplelisifound,lthenlan
applicablelruleloflprivatelinternationalllawllcanlbelusedltolassistlinlinterpretationlofithelquestion.

1. AlGenerallPrinciplelloflthel CISGIMaylbelApplied

Onellscholarlsubmitslthatllalgenerallprinciplelwhichlmaylbelrelevantlisithatloflreasonableness
becauselofithelpervasiveluselofitheltermlinlthelCISG.” I ThelscholarlAlbertIKritzerlhaslpointedlout
thatltheltermlreasonablenesslisimentionedlinlnollesslithanlthirtylsevenlprovisionsloflthelCISG,
thuslithwouldlappeatljustifiedlaslalgenerallprincipleloflithelConvention.IThelapplicationloflthe

% SeelArticlel7(2)ICISG:IQuestionslconcerninglmatterslgovernedlbylthisiConventionlwhichlarelnotlexpresslylsettledlinlitlareltolbe
settledlinlconformitylwithlthelgenerallprincipleslonlwhichlitlislbasedlor,linlthelabsenceloflsuchlprinciples,linlconformitylwithlthe
lawlapplicablelbylvirtueloflthelrulesloflprivatelinternationalllaw.

& SeelDjakhongitlSaidov, Damages:1ThelNeedlforlUniformity,[JOURNALIOF LAWIAND COMMERCEl(forthcoming),lat[9.

P 1d.

% SedlArticlel7(2NCISGIQuestionslconcerninglmatterslgovernedIbylthisIConventionlwhichlarelnotlexpresslylsettledlinlitlareltolbe
settledlinlconformitylwithlthelgenerallprincipleslonlwhichlitlisTbasedlor,linlthelabsenceloflsuchlprinciples,linlconformitylwithlthe
lawlapplicablelbylvirtueloflthelrulesloflprivatelinternationalllaw.JUNIDROITIPrinciples,liflestablishedlaslprivatelinternationalllaw,
couldibelusedltolaidlinlthelinterpretationlofICISGlprovisions.

“1d.

o SeelSieglEiselen, Unresolvedldamageslissuesloflthel CISG:lalcomparativelanalysis, 138 COMPARATIVEIAND INTERNATIONAL LAW
JOURNALIOF SOUTH AFRICA 32,01450(2005/1).

6 SeelDjakhongirlSaidov, StandardslofiProvinglLosslandlDetermininglthelAmountlofiDamages,12 2[JOURNALIOF CONTRACT LAW 1, 62[63
(20006).

® IdJat 70071.

5 SeclAlbertIKritzer,IReasonablenessiEditoriallRemarks. Auwailablelatthttp://www.cisg.law.pace.edu/cisg/text/

reason.html.
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standardlloflreasonablenesslaslalgenerallprinciplelwilllleadltolthelconclusionlthatllosseslneedlonly
belprovediwithlaldegreeloflprecisionlthatlcanlreasonablylbellexpectedifromlthelcircumstances.®’
Underlthislinterpretation,lthelscholarlDjakhongirlSaidovistateslthatlthelstandardlbecomeslvery

similarltolthatlfixedlinlthelUNIDROITIPrinciples,lwherellosseslneedltollbelprovedliwithla
“reasonableldegreeloflcertainty.”®

2. AlPrinciplelofiPrivatelInternationall LawlcanlbelUsedltolSupplementlthellCISG

ToluselthelUNIDROITIPrincipleslitolassistlinlthelinterpretationloflArticlel74ICISG,lItherelmust
belalquestionlthatlisinotlexpresslylsettlediwithinlthelCISG. TArguably,Ithelquestionlofiwhat
standardloflprooflshouldlbelusedlforlthelrecoverylofllostlprofitslisinotlexpresslyladdressedlin
Article]74ICISG.“IThelscholarlSieglEiselenlsubmitsithatlalnumberloflissueslsuchlaslcalculationlof
futureldamageslandlprooflofldamageslhavelbeenlleftlopenlorlunresolvedlinlthelCISG.*lArticles
7.4.1,07.4.2 Jand07.4.3,loflthelUNIDROITIPrinciplesladdresslthelissueslofldamageslandlcertainty
oflprooflandlcanithereforelbelhelpfullinfinterpretinglandlapplyinglArticlel 74ICISG.™

3. ThedlUNIDROITIPrinciples IReasonablelCertaintylaslalStandardloflProof

Theluseloflthelreasonablenesslstandardlforldetermininglthelcertaintylrequireditollestablishllost
profitslcanlbelcarriedloutlonlthelbasisloflthelUNIDROITIPrinciplel7.4.3(1).” ITherelislsome
controversyloverltheluseloflthelUNIDROITIPrinciples,lbutltherelseemsltolbelstronglsupportlfor
theirluselinlalpersuasivelsenselasirulesiwhichlfulfilllalmodernlinternationalisalesllaw. “IOnelofithe
statedlpurposesloflthelUNIDROITIPrincipleslisltolhelplinterpretlorsupplementlinternationalllaw
instrumentslsuchlaslthelCISG. “TThelCISGlalsolcontainslprovisionsiwhichlallowltheluseloflgeneral

6 SeelDjakhongitlSaidov, StandardsloflProvinglLosslandlDetermininglthelAmountloflDamages,12 2[JOURNALIOF CONTRACT LAW 1, 70071
(20006).

% Jd. CitinglUNIDROITIPrinciplel7.4.3(1):ICompensationlisiduelonlylforlharm,lincludinglfuturelharmlthatlislestablishedlwithla
reasonableldegreeloflcertainty.

7 Seel CISGIArticlel7(2).

6 SeelSiegllEiselen, RemarkslonlthelMannedlinlwhichlthelUNIDROITIPrinciplesloflinternationall ContractsiIMaylbelusedltolInterpretlor
SupplementlArticlel 741CISG,(Octoberl2004),latlflk, availablelat http://www.cisg.law.pace.edu/

cisg/principles/uni74.html.

“1d.

7 1dJatf[b. SeelUNIDROITIPrinciplesi7.4.10IRightito]lDamages:JAnylnonperformancelgivesithelaggrievedipartylalrightitoldamages
eitherllexclusivelylorlinlconjunctionliwithlanylotherlremedieslexceptiwherelthelnonperformancelislexcusedlunderltheselPrinciples;
7.4.2IMFulllCompensation:I(1)IThellaggrievedlpartylislentitledltolfulllcompensationlforlharmlsustainedlaslalresultlofithelnonl
performance.ISuchllharmlincludeslbothlanyllosshwhichlitlsufferedlandlanylgainloflwhichlitlwasldeprived,ltakinglintolaccountlany
gainltolthelaggrievedlpartylresultinglfromlitslavoidanceloflcostlorTharm,(2)ISuchlharmImaylbelnonpecuniarylandlincludes,lfor
instance,Iphysicallsufferinglorlemotionalldistress;17.4.3MCertaintyloflHarm:I(1))JCompensationlislduelonlylforlharm,lincluding
futurelharm Jthatlislestablishedlwithlalreasonableldegreeloflcertainty,l(2)JCompensationImaylbelduelforlthellossloflalchancellin
proportionltolthelprobabilityloflitsloccurrence,l(3)IWherelthelamountlofldamagesicannotlbelestablishedlwithlalsufficientldegree
ofllcertainty,lthellassessmentlislatltheldiscretionloflthelcourt.

m See DJAKHONGIR SAIDOV, METHODSIOFILIMITINGIDAMAGESIUNDERITHEIVIENNAICONVENTIONIONICONTRACTSIFORITHE
INTERNATIONALISALEIOFIGOODS (2001), atl28.

” SeelSieglEiselen, UnresolvedldamageslissuesloflthelCISG:lalcomparativelanalysis,138 COMPARATIVEIAND INTERNATIONAL LAW
JOURNALIOF SOUTH AFRICA 32,1340(2005/1); citingBONELL, NEW APPROACH,latll12013, citingKritzer, GenerallObservationslonlUse
oflthelUNIDROITIPrinciplesltolHelplInterpretlthelCISG,latl34.

B See DJAKHONGIR SAIDOV, METHODSIOFILIMITINGIDAMAGESIUNDERITHEIVIENNAICONVENTIONIONICONTRACTSIFORITHE
INTERNATIONALISALEIOFIGOODS (2001), atl28.
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principleslorlprivatelinternationalllaw,lsuchllaslthelUNIDROITIPrinciples,lwherelissueslarelwithin
thelConvention’slscope,lbutlnotlexpresslylsettledlinlit.”IOnelscholarlalsolstateslthatiwherelthe
PrinciplesladdresslissueslialsolcoveredlbylthelCISGlandlfollowlsolutionslifoundlinlthatlConvention,
thellsupranationallcommitteeloflexpertslconstitutedltolldeviselthelUNIDROITIPrincipleslicanlbe
regardedlaslalcouncillofl“wiselmenl[andiwomen]”lwhoselviewslcanlhelpluslinterpretlthelCISG.”
Thus,ItherellisinolprohibitionlonltheluseloflUNIDROITIPrinciplesitolassistlinlinterpretingllan
issuelwithinlthelCISGliflthelCISGlislsilentlonlthatlissue.

OtherlpracticallsupportlforltheluseloflUNIDROITIPrincipleslinlthelinterpretationloflthelCISG
canlbelfoundlinlactualltradeldata.[Theltopltenlinternationallimporterslandlexporterslofigoods,
constitutingloverl50%loflthelworld’sltrade,larelalllsignatoriesltolthelCISGlandlalllbuti2lcountries
arelmembersloflUNIDROIT."IThislwouldlimplylthatluseloflthelUNIDROITIPrinciplesitolaidlin
thelexplanationlofICISGlprovisionslwouldlnotlbelunreasonable,lunpredictable,lorleven
unexpectedliforltheldominantlinternationalltradinglcountries.

UseloflthelUNIDROITIPrinciplesltolhelplinterpretlArticlel74ICISGlcouldlaidltribunalsland
courtsltolarrivelatlmorelconsistentldecisionsllconcerninglprooflofllostlprofits. [UNIDROIT
Principlel7.4.30directlyladdresseslthellissueloflcertaintyloflharm.  TUselofflUNIDROITIPrinciple
7.4.3(1DltolassistlinlthelselectionlloflallstandardloflprooflforlArticlel 74ICISGlwouldlresultlinla
requirementithatlostlprofitsibelestablishedlorlproveniwithlalreasonableldegreeloficertainty. TUse
oflthislsinglelstandardlforlithellevelloflcertaintylrequiredltolestablishllostlprofitslcouldlleadltolless
arbitraryldeterminationslthanlusinglvariablelstandardslbasedlonlldomesticlproceduralllaw.[Thus,
acceptinglaluniformlstandardltolprovellossllandlthelamountlofldamageslislmorellikelyltolleadltola
greaterldegreeloflconsistencylthanliflthelmatterlwasldealtiwithlonlthelbasisloflapplicablellegal
systems,leachlpotentiallylcontaininglaldifferentlstandard. “IThelcriticallissuelwithltheluselof
UNIDROITIPrincipleslisithatlthelmajoritylofltribunalslandlicourtslwouldlhaveltolutilizelthe
Principlesivoluntarilylandleliminateltheluselofldomesticlstandardsloflproofltollachievellanyltangible
consistencyllinllostliprofitldecisions.

E. ExlAequolet/BonolAwards

Somelltribunalslandlcourtslhavelbasedltheirlawardslonlthelconceptlof exllaequolletlbono,lorlaccording
tolwhatlisljustlandleood.* I Theseldecisionslhavelcontributedltolthellacklofluniformitylinllostiprofit
decisions.[Inltheselcases,lalthoughlalpartylfaileditolprovelthelamountlofithellosslorlexpenseslthat

*1d.

> SeelcommentslofiMichaelljoachimlBonell,latl1. Availablelatlhtep://cisgw3.law.pace.edu/cisg/text/matchup/lgenerall
observations.html.

7 SeedlWorldITradelOrganizationl20040Data, availablelatlhttp;//www.wto.org/English/res_e/statis_e/its2005_e/section]_e/i05.xls;
seellalso)lUNIDROITIMembers, availablelathhttp://www.unidroit.org/English/members/main.htm;ICISGIMembers, availablelat
http://www.uncitral.org/uncitral/en/uncitral_texts/sale_goods/1980CISG_status.html.

7" SeelUNIDROITIPrinciplel7.4.3(1):0Compensationlisiduelonlylfordharm,lincludinglfuturelharm,lthatlislestablishedlwithla
reasonableldegreeloflcertainty.

" SeelSieglEiselen, Unresolvedldamageslissuesloflthel CISG:lalcomparativelanalysis,138 COMPARATIVEIAND INTERNATIONAL LAW
JOURNALIOF SOUTH AFRICA 32,1371380(2005/1).

? SeelDjakhongitlSaidov, StandardslofiProvinglLosslandlDetermininglthelAmountlofiDamages,12 2]JOURNALIOF CONTRACT LAW 1, 69
(2006).

% SeelDjakhongirlSaidov, Damages:IThelNeedlforlUniformity,]JOURNALIOF LAWIAND COMMERCE(forthcoming),latl8.
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hadlbeenlincurredldueltolthelbreachloflcontract,lthelcourtlbelievedlallosslhadloccurredland
awardedldamages.” TThelscholarlJohnlGotandalpointsloutlthatlsomeljudgeslinlcivilllawlcountries
oftenlbaseltheirlawardlonl“intuitionllandljustice”landlthatl“awardslarelnotlaccompaniedlby
discursivelexplanations,Jandltheoreticallbasisithuslisidifficultitoldetermine.”™

Thelpracticeloflallowingldamagesitolbelassessedlatlallcourt’slorltribunal’sldiscretionlinlthelabsence
oflthelrequiredldegrecloficertaintylreflectslalconcernlforlthelClaimant.” IOnelscholarlrefersltolthis
processlaslalfurtherlcontinuationloflthelpolicyllofldisfavorloflanlalllorinothinglapproachltolthe
awardlofldamages. *IHowever,lwhilelbenefitinglanlinjuredlpartylthatldoeslnotlhaveladequate
evidenceloflthellosslsuffered,litlalsolcreateslanlextremelyldifficultlsituationlforlpotentially
defaultinglpartiesitolcalculatelthelamountloflliabilityltheyimaylbelexposedito.  ITheljustification
forlthislpracticelinlaidinglClaimantsiwithoutlsufficientlevidencelofllostlprofitsimustibelweighed
againstlthellackloflgoodlfaithlinlassessingllawardslagainstiRespondentslthatlhavelessentiallylwon
theirlcaselonlanlevidentiarylbasis.

Thelresultlof exlaequolletlbonoldecisionslisltolcreatelmoreldiscrepancieslandinonluniformityllinlcases
concerninglthelrecoverylofllostlprofits.]Whilelarbitralldiscretionlislanlimportantlitoollinlthelhands
ofltribunals,litldoeslcontributeltolthellackloflconsistencylinldamagelawardslinllsomelcases.

F. SummarylofithellssueslwithIStandardslofiProofland/RecoveryloflLostIProfits

Thellissueslinvolvedlwithlthelstandardloflprooflforlestablishingllandlrecoveringllostlprofitslare
complex.lInterpretinglArticlel74ICISGlconsistentlylislunlikelyltolloccurlwithoutllsubstantive
changesltolthelCISGlprovisionlorlspecifidiguidancelonlhowllArticlel74lshouldibelinterpreted.[The
disputelloverlwhetherlthelCISGllislsilentlonlithelevidentiarylburden,lallowinglreliancelonldomestic
evidentiarylruleslorlsupplementationlwithlthelUNIDROITIPrincipleslcontributesltolthellacklof
uniformity.[ThelcreationloflunexplainedlstandardsiwithinlthelCISGland exlaequolletlbonolawards
areladditionallsourceslofllinconsistency.lHowever,lonelscholarlsubmitslthatlthellacklof
harmonizationlconcerninglstandardslloflprooflforllostiprofitslisinotlanlarealoflconcern,lbutlrather
thelcalculationlofllostlprofitsithatlislinineedloflconsistencylandluniformity.*

8! Id. CitinglOberlandesgerightIK5ln,12 10Mayl1996(Germany), availablelathttp://cisgw3 law.pace.edu/cases/96052 1g1.htmlIICC
caselNo0.19187,1Junel1999, availablelatlhttp://www.cisglonline.ch/cisg/urteile/705.htm;lLandgerichtiGéttingen,1200Sept.12002
(Germany), availablelatlhttp://cisgw3.law.pace.edu/cases/020920g1.html;ILandgerichtiMiinchen,1200Feb.120020(Germany),
availablelatlhttp://cisgw3.law.pace.edu/cases/020220g1.html.

82D]ohn[lGotanda, RecoveringlLostIProfitslinlInternationall Disputes, 136 GEORGETOWN JOURNALIOF INTERNATIONAL LAW 61,1770(2004).
% SeelDjakhongirlSaidov, StandardsloflProvinglLosslandlDetermininglithelAmountlofiDamages,[2 2] OURNALIOF CONTRACT LAW 1, 73074
(2006).

1.

* 1d.Jadl75176.

8 SeelJohnlGotanda, RecoveringlLostIProfitslinlInternationallDisputes,136 GEORGETOWN JOURNALIOF INTERNATIONAL LAW 61,187
(2004).
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6. CALCULATIONI OFI LOSTI PROFITS! 1SI THEI REALLI ISSUE[ INI THEI NONI
UNIFORMITYIOFIDECISIONS

InlthelopinionloflthelscholarlJohnlGotanda,litribunalsihavelnotlhadltroubleldetermininglwhether
alclaimantlislentitledltollostlprofits.* TThelcauseloflthelseeminglylarbitrarylawardslisldueltolthe
complexliprocessloficalculatinglthellostlprofits.*[Theldiscrepancieslinlnationalllawsloverlthe
requirementslandllimitationsloflevidentiarylstandardslarelnotlproblematiclandlithellacklloflnational
guidancelonlcalculationlofiprofitslisithelreallissue.* Tindeed,[ProfessorlGotandalstatesithatlthelfact
thatlawardslofllostlprofitsibyltribunalsldecidingltransnationallcontractldisputesliseemltolvarylgreatly
islnotlinfandloflitselflalcauselforlconcern.”

Claimslforllostlprofitsiraiselarguablylthelmostlcomplicatedlissueslforltribunalsldeciding
internationallcontractlissues.” TThislisldueltolthelprocessloficalculatingllostlprofits;lwhereltribunals
mustlselectlalprocesslifromlalnumberloficalculationlmethods,lexaminelfinancialldata,Jlandlthen
applylprojectionsiwherelallsmalllchangelinlalvariablelcanlproducellargellswingslinlthelamountloflan
award.“[Thisltaskimaylproducelawardslofllostprofitsithatloftenlseemlinconsistentlorlarbitrary,lbut
“[Sluchlalcomputationlmadelinladvancelonlithelbasisloflpurelyltheoreticalldatalcannotlhopeltolbe
absolutelylaccuratelbutlonlylcomparativelyllikely.” I Therefore,lthellacklofluniformitylinllostlprofit
awardslcanlbelattributedltolthelfactithatltribunalsimustlproceedlinlthellcomplexlcalculationloflllost
profitsl]\;\githout[lanyﬂuniversall]rules[Iand[lwith[lonly[ltheﬂknowledgeﬂavailableﬂatﬂtheﬂtimeﬂofﬂthe
hearing.

A. ThelLackloflUniversallRuleslforlthelCalculationloflLostlProfits

Thelmostldifficultlcaseslforltribunalsltoldeterminellostlprofitslinvolvelthelbreachloflallonglterm
contract.” [Thislislbecauseloflthelspeculativelprojectionsloflfuturelearningsithatimaylbelgreatly
affectedlbylchanginglandlunpredictableleconomiclconditions. Ilnterestlrates,lenergylprices,land
rawlmateriallcostslalllcontributeltolthelcomplexliprocessloflforecastinglthelfinancialldatalnecessary
forlithelcalculationlofllongltermllostlprofits.IForlexample,lalbuyerlithatlenterslintolallongllterm
contractlwithllalsellerlforlgoodsltolbeldistributedlonlalnationallscalelmightlincurllostlprofitslifithe
sellerlfailsltoldeliverlthelgoods.IThelamountlofllostlprofitsiwillldependlonlcurrentlandlfuture
marketlshare,lcurrentlandlfuturelcompetition,lfuturelconsumerlpurchasinglhabits,Jeconomic
trends,lfuturelenergylcosts,Jandlfutureltransportationlcosts,Jamonglalmultitudelloflotherlvariables.

T d.

*1d.

* 1d.Jat199.

P 1d.

*! 1dJatl6 1.

7 1d.

 Id. QuotingHimpurnalCalJEnergylLtd.lv.IPT.I(Persero)PerusahaanlListruikiNegara,IFinallAwardlofl4IMayl1999,12 50Y.B.JCOM.
ARB.I13,010201030(2000).

o SeelJohnlGotanda, RecoveringlLostIProfitslinlInternationallDisputes, 136 GEORGETOWN JOURNALIOF INTERNATIONAL LAW 61,062
(2004);[SieglEiselen, UnresolvedldamageslissueslofithelCISG:lalcomparativelanalysis,138 COMPARATIVEIAND INTERNATIONAL LAW
JOURNALIOF SOUTH AFRICA 32,0400(2005/1).

» SeelJohnlGotanda, RecoveringlLostlProfitslinlInternationallDisputes,136 GEORGETOWN JOURNALIOF INTERNATIONAL LAW 61,189
(2004).

*1d.
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Thelobviouslldifficultylinlcalculatinglalpreciselamountlofllostlprofitsiwhileltakinglthesellvariables
underlconsiderationlformslthelessenceloflthelproblemslifacingltribunalslandlcourts.

Inladdition,lthelinclusionloflmitigationlresponsibilitylforlanlaggrievedlpartylunderlArticlel77
CISGlmaylimpactlialtribunal’sldecision JInlICCIFinallAwardlinlCaselNo.15946 [llostlprofitsiwere
awardedlforltheldurationloflalfortylmonthlcontract.” IConversely,lICCIFinallAwardlinICaselNo.
7006lonlylincludedlthellostlprofitslifromlonelyearloflallongltermlcontractlunderltheldetermination
thatlthelClaimantlcouldlhavelmitigatedlthellosseslafterlthatlyear.

AnlladditionallconcernlinlthelcalculationlofllostlprofitslisThowltolcalculatelfuturelcashlflowslto
reflectlthelcurrentlloss.[Thelgenerallylacceptediwaylforlpartieslandltribunalsltoldeterminelanlaward
oﬂ]futureﬂlosdlproﬁtsﬂdueﬂto[laﬂbreachﬂofﬂcontractﬂisﬂtheﬂdiscountedﬂcashﬂﬂowﬂ(DCF)[Imethod‘ggﬂThis
methodlutilizeslaldiscountlirateltolapplyltolthelawardloflfuturelprofitsltoldeterminelthelamountlin
presentldayldollars./ThelproblemlIwithlthelDCFImethodliskthatlidlisidifficul ftolapplylinlpractice. ™
Notlonlylisltheldeterminationloflfuturelcashlflowsldependentlonlestimationslandlfuture
predictions,lbutlselectionloflaldiscountlratelislalsolalcomplexlcalculationldependentlonllany
numberloflhistorical,Jcurrent,Jandlfuturelfinanciallvariables.

B. EstimationlandIVariabilitylin[FinanciallClaimslisiINormal

TheluselofDCFltolcalculatellostlprofitslislalcomplicatedlprocessithatlcontributesltolthellacklof
uniformitylinllostlprofitlawards.lHowever,IbusinesseslandlfinanciallinstitutionslperformIDCF
calculationslaslpartloflnormallbusinesslpracticelandloperations./Thelvariancelinlpossibleloutcomes
usinglthelmethodlislnotlalcauselforlconcernllandllsimplylreflectslithelattemptltolquantifylanlamount
thatlisldependentlonlunpredictablelvariables.'” IOneltribunallsummedluplthelprocessiwithlthe
following:

Therellisinolireasonltollapologiselforlthelfactlthatl[thelapproachlusedlto
calculatellostlprofits,linfithislcaselthe]DCFlmethod,]linvolves
approximations;ltheylarelinherentlandlinevitable.INorlcanlitlbelcriticised
aslunrealisticlorlunbusinesslike;litlislpreciselylhowlbusinessllexecutives
must,Jandldo,lproceedlwhenlitheylevaluatelalgoinglconcern.[Thelfactlthat
theylluselrangeslandlestimatesldoesinotlimplylabandonmentloflithe
disciplinelofleconomiclanalysis;Inor,lwhenlladoptedlbylthelarbitrators,
doeslthislmethodlimplylabandonmentloflitheldisciplinelofllassessinglthe
evidencelbeforelthem.'”

Thus,lthelmostlcommonlimethodloflcalculatinglllostlprofits,lthelDCFlmethod,lcontributesltolthe
apparentldiscrepancieslandlarbitrarinesslofllostlprofitlawards.lHowever,lthelabilityltolforecastllong

" 1d.Jad92.

P 1d.

* 1d.Jadl89.

" [dJatl90M 1.

1 Id.Jad199.

%2 1d. QuotingHimpurnalCal.IEnergylLtd.Iv.IPT.[(Persero)lPerusahaanlListruikiNegara,lreprintedlini2 51Y.BJICOMJARB.I13,11020
03[(Berm.Indon.12000).

13



NordiclJournallofICommerciallLawlissuel20060# 1

termlllostliprofitslinlithelabsenceloflperfectlforesightlrequireslsomellcalculationlitechniqueslithatlwill
notlbelcompletelylaccurate.[TheluselofIDCFlwithlitslinherentlweaknesseslshouldlbellcontinued
withlthelfollowinglsuggestionslforlimprovementlinlthelnextlsectionloflthislpaper.

7. POSSIBLEISOLUTIONS
A. HowltolAchievelalMorelConsistentlStandardloflProofliforlLostIProfits

Whatlstandardloflprooflisirequiredltollestablishllostlprofitslislanlundecidedlquestion.[Tribunals
andlcourtslhaveldivergentlopinionslonliwhatlstandardslarelwithinlthelCISG,whethetlrecourselto
proceduralllawloflthe lexIforillislappropriate,lorltolutilizelArticlel7(2)ICISGlandlapplylgeneral
principleslwithinlthelCISGlorlfromlprivatelinternationalllawlsuchlaslUNIDROIT.IThe
inconsistencylinlawardslofllostlprofitslcanlbelreadilyltracedltoltheseldifferentlapproachesltolthe
issue.

Onéllsolutionlproposedibylalscholarlwouldibeltoldeveloplalbodylofljudgelmadelinternationallrules,
a leximercatoria.'”IHelsuggestslthatlthisimethodliwouldlsupportialuniformlinterpretationlforllost
profitlstandardsloflprooflandlrecoverylwithinlthelCISGlregime.'*TThelleximercatorialrulelcould
supplementlArticlel740CISGlinlalmannerlsimilarltol§351(3)loflthelRestatementl2dlof
Contracts." [ThislconceptlislfamiliarlinlthelcommonQlawlaslalformlof stare decisis,;wherelprevious
decisionslbylcourtslorlitribunalslarelfollowedlaslprecedentlratherlthanlreinventinglthelwheellwith
everylnewlcase.[However,lthelconceptloflalleximercatorialaslprovidinglaliprecedentliforlnumerous
domesticlforumslwouldllikelylfacelresistancellinlcivilllawljurisdictions,lwhere stareldecisislisinotithe
norm.[Butlgivenlithelconfusionlandldiversityloflapproacheslinldetermininglwhatlstandardlishould
bellapplieditolprooflofllostlprofits,Ithelconceptlofla leximercatorialforldamagesimightlwarrantlits
applicationlinlsomelfashion.

B. HowltolImprovelthelCalculationloflLostIProfitlAwards

ThelscholarlJohnllGotandalhaslsubmittedithatltheldiscrepancieslinllostlprofitlawardslarelnotla
causeﬂforﬂconcern,ﬂbutUratherUthe[llackJ]ofUuniforml]ru1es[|for[|thel]calculationﬂoﬂ]lostl]profits.]06|]The
generallcalculationlmethod,]DCF,lhaslinherentlflawslwhichlicontributeltoldivergentlopinionslon
thelamountloflpossiblelawards. IHowever,lhelsuggestsithatlthe]DCFlmethodlislstructurallylsound
andlgroundedlinleconomicltheorylandlpractice:lanylstepsltolimprovelconsistencylinllarbitral
awardslshouldlconcentratelonlitslapplication.'”

19 See JOSEPH LOOKOFSKY, UNDERSTANDINGITHE CISGINITHE USAN(1995),lat80,In.0113.

104
1d.Jat(80.
1% 14, ReferencinglRestatement12dloflContractsl§35 1(3):Idesignedltolpreventlcompensationlforl“disproportionatel(albeitiforeseeable)
loss.”
1% SeelJohnlGotanda, RecoveringlLostIProfitslinlInternationall Disputes,]36 GEORGETOWN JOURNALIOF INTERNATIONAL LAW 61,187
(2004).
7 1d.0at189,190091.
"% 1d.lat0109,010901 10.
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Thelfirstlmethodltolimprovellostlprofitlcalculationslwouldlbeltolemploylexpertsltolassistlin
evaluatinglclaims.'ITheluseloflexpertsimaylhelpltribunalslandipartiesibetterlunderstandlthe
complexitieslinvolvedlinlcalculatingllostlprofitslandlleadltolmorelconsistentlandlreasoned
decisions. “ITheldrawbacklfromltheluseloflexpertsiwouldlbelthelincreasedlcostloflarbitrationland
anlincreaselinltheltimelnecessaryltolresolveldisputes.'' ITheselpossibleldrawbackslcan(likelylbe
overcomelbylthelbenefitloflanlexpert’slskilllwhenlsubstantiallsumslarelatlrisk.  TTheluseloflexperts
shouldlnotlfacelresistancelfromlpartieslandltribunalslotherlthanlinltheladditionallcostslitlwould
entail.JAnylpartylinvolvedlinlaldisputelwithlalsizeablelclaimlofllostiprofitsishouldlseriouslylconsider
theluseloflexpertsltollassistlinlthelcalculationlprocess.

Allsecondlimethodlthatiwouldlleadltolmoreluniformitylinldecisionslconcerninglthelcalculationlof
lostlprofitsiwouldibeltolemploylfinallofferlarbitrationJutilizedlinlbaseballlcontractinegotiations.
Finallofferlarbitrationlcallsliforlthelpartiesitolproposelanlamountlithatlthelrespectivelsideslshould
belentitledltolandlitheltribunallthenlchooseslbetweenltheltwoltotals. ITheladvantagelofithislform
offlarbitrationllislthatlitlforceslthellpartiesltolbelmorelreasonablelinltheirlpositionslandltolbelmore
realisticlwithltheirlcalculations.'ITheoretically,lthislshouldlleadltolalnarrowingloflthelgap
betweenlthelamountlofllostlprofitslsubmittedlbylalClaimantlandlthelamountlofllostlprofitsla
Respondentibelieveslitlowes.  “UFinallofferfarbitrationlhaslereatipotentiallaslaltoolltolincreaselthe
uniformitylofllostliprofitlawards.IByllincreasinglthelriskltolpartieslforlsubmittingloverlylspeculative
claims,lostlprofitlawardslshouldlbecomelmorelconsistentlandlreasonable.

ThelfinalltechniquelsuggestedlbylJohnlGotandaltolassistlinlcalculatingllostlprofitslisito
contractuallylstipulatelhowltolcalculatelthellosses.' IThelinclusionloflcontractualltermsifor
resolvinglvariouslissueslthatlinevitablylariselduringldisputesllisllogicallandlreasonable.lRealistically,
thelinsertionloflitermslbecomeslanlissueloflpracticality,lwherelpartieslengagedllinlcommerceloften
dolnotlstipulatelmanylpotentialltermsldueltoltimellconstraints..However,Imerchantslotlcompanies
thatlconcludellargellandlsubstantiallcontractslshouldlprobablylincludelsomeltermslconcerningllost
profitlcalculationslaslalmeasureltollimitlfinanciallexposure.

8. CONCLUSION

Thellacklloflconsistencyllinllostlprofitlawardslicanlbelattributedltoltheldivergentlopinionslonliwhat
standardloflprooflitoluselforlestablishingllostlprofits./Whilelonelscholarlsubmitslthatlitribunalsldo
notlhaveldifficultylinldetermininglalstandardlofliprooflitollassesslevidence,lthelvariouslapproaches
tolthelissueldemonstratellallackloflconsensus.lItlislhardltolimaginelthatlutilizingllevidentiary
standardsloflthe lexIfori,[JUNIDROITIPrinciples,Jlandlarbitratorldiscretionlalllresultlinluniform

199 14.010901 10.
110 Id

111 Id

112 Id

3 1d0atl109.
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decisions.[Theluseloflalsinglellstandard,lpossiblylthelUNIDROITIPrincipleloflreasonableness,
wouldllikelylleadltollmorelconsistentlresults.

Theldifficultieslinlthelcalculationlofllostlprofits,ldescribedlbylJohnlGotanda,lalsolcontributeltolithe
arbitrarinesslofldamagellawards.[ThelDCFlmethodlislalsuitablelprocessitoldeterminellcalculations
ofllongltermlprofits.[Thelsuggestionloflusinglfinallofferlarbitrationlandlexpertsitolassistlpartiesland
tribunalslinfassessinglandldeterminingllostlprofitlclaimslcouldlleadltolmoreluniformldecisionsland
warrantslfurtherliresearch.

16



