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LI INTRODUCTION

1. ChinallandICISG

ThelUnitedINationslConventionlonlContractslforlthellnternationallSaleloflGoodsl(hereinafter
referredltollaslthel“CISG”)lhaslbeenlregardedlasithelmostlimportantluniformlinternationalllawlfor
thelsaleloflgoodslsolfar.IChinalsignedlthel CISGlonl300Septemberl1981landldepositedlits
instrumentloflratificationllonl1 11Decemberl1986.1Aslofl 11Januaryl1988,IthelCISGlbecameleffective
inlrelationltolChina.

AccordingltolthelstatisticsloflthelWorldITradelOrganizationl(hereinafterlreferredltolaslthe
“WTOlissuedlinlAprill2005, ' China’slexportslandlimportslofimerchandiselrankedithelfourthland
thirdlrespectivelylinlthelworldlinlyearl2003.IChina’slshareslinlthelworldltotallmerchandiselexports
andlimportslofl2003Iwerel5.8%landl5.3% Irespectively.lAccordingltolthelWTOlnews, inl2004
ChinallbecamellthellargestimerchandiseltraderlinlAsia,landlthelthirdllargestlexporterlandlimporter
inlworldlmerchandiseltrade.IChina’slshareslinlthelworldltotallmerchandiselexportslandlimportslof
2004[respectivelylreachedl6.5%landl5.9%.0Evidently,IChinalhaslbeenlplayinglalroleloflincreasing
importancellinlthelworldltradelincludingltheltradeloflgoods./ConsideringlthatlthelContracting
StatesloflithelCISGlincludelotherlleadingltradinglstates,lespeciallylU.S. /GermanyllandlthelRepublic
oflKorea,lwhichllarelalsolthelmainltradelpartnersloflChina,lthelCISGlaccordinglyldeserves
increasinglattentionlinlChinalfromlthelChineselside.’

Chineselgovernmentallandljudiciallbodieslhavelbeenlawareloflthelimportancelandlthelpotential
influencelloflthelCISGleverlsincel1987.[Beforelthel CISGlcamelintolforce,lthelthenMinistryllof
ForeignlTradelandlEconomiclCooperationl(thelpredecessorloflthelMinistryloflICommerce,
hereinafterlreferredltolasI*MOFTEC”Ylissuedlalnoticelonl2 2[Januaryl 1987 frequestinglrelevant
governmentallagencieslandlcompaniesltollmakelpreparationlforlthelforthcominglCISG’slentrylinto
forcellinlrelationlitolChina,lincludinglbutinotilimitedlto,ltolcomplylwithlthelCISG,ltolstudylthe
CISG,Itolmodifylandlcompletelthelstandardlcontractsithenlinluse,landltolkeeplawarelloflthe
developmentsloflthelnumberloflthelContractinglStatesloflthelCISG.IOnl4IDecemberl1987 lthe
thenlMOFTECIfurtherlcirculatedlalnoticelonlcertainlissueslmeritinglattentionlregarding
implementationloflthelCISG, IwhichlwaslshortlylendorsedibylthelSupremelPeople’siCourtlonl 10

1 ThelwebsiteloflthelWTO,JUR Liat
<http://stat.wto.org/CountryProfile/WSDBCountryPFView.aspx’Language=E& Country=CN>.

2 ThelwebsiteloflthelWTO,IURLlatI<http://www.wto.org/english/news_e/pres05_e/pr401_e.htm>.

3 SomelforeignliresearcherslhavelalsoldonelrelevantlresearchlonlChinalandlthelCISG,lsuchllas:IZELLER,IBrunol[Australia],
CISGlandIChina,lin:IMichaellR.IWillled.,]RudolfiMeyerlzumllAbschied:IDialoglDeutschlandiSchweiZlVII,[Facultéldeldroit,
UniversitéJdelGeneével(1999)17022 JatI<http://www.cisg.law.pace.edu/cisg/biblio/zeller.html>.

4 NoticelonlMakinglPreparationlforl Enforcinglthel CISGI([8 7 [TWaijingmaofazillN o.2)l(Guanyulzuohaolzhixinglxiaoshoulhetong
gongyuelzhunbeilgongzuoldeltongzhil-linlChinese),lissuedlbyIMOFTEC.
5 NoticellonICertainlProbremsltolbelNoticedlwhenlEnforcinglthel CISGI(Guanyulzhixingllianheguolguojilhuowulikiaoshoulhetong

gongyuelyinglzhuyildeljigelwentil-linlChinese),lissuedlbyIMOFTEC.



http://stat.wto.org/CountryProfile/WSDBCountryPFView.aspx?Language=E&Country=CN
http://www.wto.org/english/news_e/pres05_e/pr401_e.htm
http://www.cisg.law.pace.edu/cisg/biblio/zeller.html
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December]1987.ISincelthelCISGlenteredlintolforce ImorelandImorelcourtslandlarbitrallrulings
inlwhichlthelCISGlhaslbeenlappliedlhavelbeenlreportedlinithelpastlyears.’

2. CIETAClandICIETACIAwards

Accordingltolthelinformationlprovidedlonlitslofficiallwebsite, IChinallnternationallEconomicland
TradelArbitration]Commissionl(hereinafterlireferredltolasl“CIETAC” JalsolknownlaslthelCourtlof
ArbitrationloflIChinalChamberloflInternationallCommercelaslfroml11Octoberl2000)lisla
permanentlinternationallcommerciallarbitrationlinstitutionlwhichlindependentlylandlimpartially
resolves,lbylmeansloflarbitration,lcontractuallorlnonlcontractual,linternationalleconomiclland
tradeldisputes.JCIETACImaylalsolarbitratelanyllotherldomesticldisputeslsubmittedltolitlby
agreementlbetweenlparties. ICIETAC,IformerlylknownlaslthelForeignlTradelArbitration
Commission,lwaslsetluplinlAprill1956lwithinlthelChinalCouncillforlthelPromotionlof
InternationallTradelinlaccordancelwithlthelDecisionllofl6IMayl1954[bylthelformerlGovernment
AdministrationlCouncilloflthelCentrallPeople'siGovernmentloflChina.lAtlthellsameltime,lthe
ProvisionallRuleslloflthelArbitrationlProcedurelwerelformulatedibylthelChinalCouncillforlthe
PromotionloflInternationallTrade.[TollmeetlthelneedsloflthellcontinuingldevelopmentloflChina's
economiclandltradelrelationslwithliforeignlcountriesliafterltheladoptionloflthelreformllandlopening]

uplpolicy,lthelForeignlTradelArbitrationlCommissionlwaslrestructuredlintolthelForeignlEconomic
and[TradelArbitrationlCommissionlinl1980landlrenamedICIETACIinl1988.

CIETACIhasllitslheadquarterslinIBeijinglandlalsublcommissionlinlShenzhenlandIShanghailleach.
Inlthelpastlfewlyears,ICIETACIhaslbecomelthelfirstiworldlarbitrationlforumlinltermsloflicaseload.
[tslawardsllarelrecognizedlandlenforcedlinlmorelthanl140lcountrieslandlregions.[Itslarbitration

ruleslwerelrevisedlirespectivelylinl1988,011994,11995,011998,120000and12005.

ChinesellarbitrallawardslinvolvinglthelCISGlwerellmainlylmadelbylCIETAC.[Sincel1988,Inearly
200ICIETACIlawardslinvolvingllthelCISGlhavelbeenlreportedlandlpublishedlinlvariouslsources.
Thelmostlimportantlpublicationlsolfarllisithe CompilationlofICIETACIArbitrationlAwardsl(Zhongguo
Guojil]ingjilMaoyilZhongcailWeiyuanhuilCaijueshulHuibianl-linlChinese pinyin)lpublishedlby
thelLawlPressliniMayl2004,lwhichlincludeslithelfullltextsloflalmostlallloflithelawardslrenderediby
thelCIETACIuntill2000.0Inlitslforeword,ltheleditorslforecastithatlthelawardsimadelafterl2000
wouldlbelpublishedllater. TTheselreportedicaseslarelinlthelprocessloflbeingltranslatedlintolEnglish
andlwilllbelavailablelinlthelonlinelCISGIDatabaseloflPacelLawlSchool. IThanksltolthelQueen

6 Noticel ofl Forwardingl thell Certainll Problems( toll bell Noticed] whenl Enforcingll thel CISGI ofi MOFTECI (Fall [jinglfal [1987]1No.34)
(Zhuanfalduiwailjingjilmaoyibulguanyulzhixingllianheguolguojilhuowulxiaoshoulhetonglgongyuellyinglzhuyildeljigelwenti
deltongzhil-linlChinese),lissuedlbylthelSupremelPeople’sICourt.

7 Seell thell Chinesell casesl involvingll thell CISGI reportedl atl thell onlinel CISGI databasell ofl Pacell Lawll School,] URLI at
<http://www.cisg.law.pace.edu/cisg/text/casecit.html#china>.lInladdition,lalnumberlofIChineselwritingslonlthelCISG
havelalsolbeenlreported.lSeelthelbibliographyllistedlatlthelCISGIdatabaseloflPacelLawlSchoollat
<http://www.cisg.law.pace.edu/cisg/biblio/bibliolkhi.htmlIl>.

8 ForlthelintroductionloflthelCIETAC Iseellitslofficiallwebsite, [UR Llat
<http://www.cietac.org.cn/english/introduction/intro_1.htm#2>.
Thelforewordlpublishedlonlinellislati<http://www.rit.cn/whxs/guo/shownews.asp/newsid=2755>.

10 Forlthelawardsltranslatedlintol Englishlandluploaded,l pleaselseel thelwebpagelat] theldatabasel ofl Pacel LawllSchool,lat
<http://www.cisg.law.pace.edu/cisg/text/ casecit. html#china>.

SincelalllthelCIETAClawardslreportediwilllbelaccessibleltolresearcherslatltheldatabaseloflPacelLawlSchool,linlthis
essaylthelauthorlwilllquotelthelidentificationllabelsloflcaseslprovidedlinlthelaforesaidldatabaselwhenlreferringltolrelevant
cases,lsuchlas]“Awardlofl2 70Februaryl19960[CISG/1996/11]I(Woollcase)” .Mnlthelcasesltranslated,Itheirloriginallonlinellinks



http://www.cisg.law.pace.edu/cisg/text/casecit.html#china
http://www.cisg.law.pace.edu/cisg/biblio/biblio-chi.html
http://www.cietac.org.cn/english/introduction/intro_1.htm#2
http://www.rit.cn/whxs/guo/shownews.asp?newsid=2755
http://www.cisg.law.pace.edu/cisg/text/casecit.html#china
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MarylCaselTranslationlProgramlandlthelworkloflPacelLawlSchoollandlthelparticipants,lnonl

ChinesellspeakinglresearcherslwilllhavelaccesslitolthellatestldevelopmentlofiChina’slpracticelrelating
tolthelCISG.

BasedlonlthelpublishedICIETAClawardslinvolvinglthelCISG,lthelauthotloflthislessaylwilllcarry
outlalsurveylofltheselcaseslandlprovidelcertainlcommentslonlsomelcriticallissueslinlthelChinese
legallcontextlwithlalviewltolprovidinglalsourceloflinformationlforlfurtherlstudylonlChina’s
practicelonlthelCISG.IDueltolthellimitedlavailabilityloflawards,Ithislessaylisinotlintendedltolbelan
exhaustivellresearch,lbutllalsteppinglstonelforlmorelelaboratedistudy.

ILI CISGISSUESITHATIHAVEIEMERGEDIFROMICIETACIAWARDS
1. ApplicationloflthelCISG

1.1. BylvirtueloflArticlel1(1)(a)

PursuantlitolArticlel1(1)(a),lthelCISGlshalllapplylitolcaseslificontractsloflsalelloflgoodslarelentered

intolbetweenllpartiesiwhoselrelevantlplacesloflbusinesslarelinldifferentiContractinglStates.lInlthe
CIETACawards,ImostlcasesltolwhichlthelCISGlappliedifalllinlthislcategory.

Sincelthelprinciplelofl“AutonomyloflthelPartiesllislrecognizedlunderllArticlel6loflthelCISGlaslwell
aslthelPRClllaws'' Jtheltribunalslhavelbeenlwillinglitolchecklthelsaleslcontractsltolconfirmlthatlthe
partieslhavelnotlexcludedlthelapplicationloflthelCISG.IWhenlapplyinglArticlel1(1)(a),lthe
tribunalslfrequentlylstatedlthatlthelpartiesthadlnotlstipulatedithelapplicablellawlinltheirlcontracts.

[tlisleasyltolunderstandithatlinlmostICIETAClawardslthelplaceloflbusinessloflonelpartylislin
China.lThelContractinglStatesloflthelotherlparties’lplacesloflbusinesslincludedimostloflthe
ContractinglStateslwhichlhaveltradinglconnectionsliwithlChina,le.g.,]U.S.,[Germany,/France Italy,
Switzerland,lAustralia,JAustria,INewllZealandlandISingapore.[Nevertheless,linlalsmalllproportion
ofllcases,lthelltwolpartieslarellocatedlinltwoldifferentiStates,lwithlneitherllocatedlinlChina. 12

WhenlArticlel1(1)(a)lapplied,lArticlel2lwaslrarelylreferredltolaslinimostlcaseslitherelgenerallyliwas
nolneedlforltheltribunalsitoldiscusslitheltermll“goods”.IArticlel3lwaslalsolseldomlinvokedlinlmost
cases.lInlonelcase,lalChineselsellerlmanufacturedlandlsoldlithelgoodsl(axles)ltolalU.S.Ibuyer
accordingltoltheltechnicalldrawingslprovidedibylthelbuyer. IThoughlArticlel3IwasInotlexplicitly
invoked,lthelltribunalllheldlthatlthislscenariolfallslinlthelcategoryloflsalesloflgoods.lInlanotherlcase,
alU.S.Ibuyerlclaimedlthatlthelagreementlconcludedlbyltheltwolpartieslwasloflthelformlofla
“cooperativelsalelofligoods”landlithatlthelU.S.IfirmldidInothinglmorelthanlactlaslthel“cooperator”
oflthelChineselsellerltolassistlthellatterllinlsellinglthelgoodslinlU.S.IHowever,lbasedlonlthe

otllpageslinlbookslinlChinese liflavailable,larelandliwilllbelprovidedlatithelonlineldatabase.lConsideringlthelaccessibilityland
forllconvenience,lthislessaylwilllnotlquoteltheloriginallpageslinlthelChineselbooksloflthelcaseslagainlinlthelfootnotes.[For
morelinformation,Ipleaselseeltheladdendumloflthislessay.

11 Suchllas:lArticlel1450paragraphl1loflthelGenerall Principleslofithel CivillLawloflthel People’siRepubliclofiChina;lArticlel5loflthe
Lawloflthe People’siRepublicdlofliChinallon]EconomiclContractslinvolvinglForeignlInterest;lArticlel126loflthe ContractlLawloflthe
People’sIRepubliclofiChina.fWithlregarditolintroductionlofithelaforesaidllaws,IpleaselseelpartlIL. 1.3linltheltextloflthislessay.

12 E.g.,JAwardlofl281December]19941[CISG/1994,/15]i(Roundlsteellcase).llnlthislcase,lthelbusinesslplaceloflonelpartylwaslin
Singapore,lthelotherlinlGermany.

13 Awardlofi3 10Julyl19970[CISG/ 1997/ 24]1(Axlelsleeveslcase).
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evidencelpresented,ltheltribunallfoundlthatltheltransactionlinvolvedllalcontractlforlithelsalelof
14
goods.

OnelnoteworthyllphenomenonlwaslthatlsomeltribunalslappliedlsolelylthelCISGlinlthelawards,
whilelsomelappliedlbothlithelPR CllawslandlthelCISGlinlparallellinltheirlawards.

Aslalsubstantivellawlconvention,lthelCISGlshalllprevailloverltheldomesticllaws,Inollmatterlthe
privatelinternationalllawlorlithelsubstantivellawloflthelforum,lexceptlinlithelcaseloflapplicationlof
thellimitedlreferenceltolthellawlapplicablelbylvirtueloflthelrulesloflprivatelinternationalllawlin
Articlel7(2).[ltlseemedlthatlinlsomelcaseslithelCIETACltribunalldisregardedlthellimitationsltolthe
authorizationlprovidedlinlArticlel7(2)loflthelCISGlandlreferredltolthelruleslofiprivate
internationalllawldirectlylregardlessloflwhetherlthelissueslwerelgovernedlbylthelCISGlorInot.lIn
theselcases,lfacedlwithlalsituationlinlwhichlalcontractlconcludedibetweenltwolpartieslinltwo
ContractinglStateslcontainsinolapplicablellawlclause,lsomeltribunalslheldlthat,laccordingltolthe
principlelloflthel“ClosestlConnection”lprovidedlforlinlrelevantiChinesellaws,lthelChinese
domesticllaws ' “lshouldlapplylafterlsettingloutithelfactsifound.lInladdition,lconsideringlthatithe
twolpartieslarellocatedlinltwolContractinglStatesloflthelCISG,ItheylheldlthatlthelCISGImight
applyliniparallel. "TFromlthelviewpointlofithelauthor,lthislapproachimightlhavelbeenltakenlby
arbitratorsimorelfamiliarlwithltheldomesticllawslwholmaylhavelregardedlsuchllawslasleasierlto
apply,lanlapproachlthaticanlimpaitlthelinternationallcharacterloflthelCISGlandlitsluniformitylin
application.lArticlel1420of GenerallPrincipleslofithelCivillLawloflthelPeople’siRepubliclofiChina
(hereinafterlreferreditolasithel“GPCL”) *lalsoltolsomellextenticontributesltolthelparallellapplication
oflthelCISGlandIPR Cllaws,lwhichlwilllbelfurtherldiscussedlinlpartill.1.3.

1.2. Bylvirtueloflthelprinciplelofl“AutonomylloflthelParties”

ThelprincipleloflautonomyloflthelpartieslisirecognizedlinllalnumberllofIPR Clcivillandlcommercial
laws. “ITheltribunallwouldirespectithelchoicelofllawsimadelbylthelparties,whetherlexplicitly
indicatedlinltheirlcontractslotlsubsequentlylduringlthelarbitrationlprocess.[fltheylchoselthelCISG
aslthelgoverningllaw,ltheltribunalsiwouldlalsollapplylthelCISG,levenliflArticlel 1(1)(a)lwaslnot
applicable,li.e.leitherlorlbothlpartiesiwerelinlNonIContractinglState.

Forlinstance,linlonelcase,ltheldisputellaroselbetweenlalChineselsellerlandlalJapaneselbuyer.
ThoughltheyldidInotlstipulateltheirlchoicellofllawlinlthelcontract,IbothloflthemlinvokedlithelPRC
lawslandlthelCISGlduringlthelarbitration.[Therefore,ltheltribunallappliedithelPR Cllawslandlthe
CISGlregardlessloflthelfactlthatlJapanlisinotlalContractinglStateloflthelCISG.*IThelsame

14 Awardlofl260Septemberl19941[CISG/1994/12]I(Umbrellalcase).

15 BrunolZellerThaslalsolnoticedlthatlthel CISGlwasloftenlnotldeemedlasloverridinglorlprevailingloverl thel PRCllawslin
China’slpractice,landlthelCISGlandIPR Cllawslwerelappliedlinlparallellinimanylcases.ISee,IBrunolZeller, supralnotel3.

16 Suchlas:lArticlel1450paragraphl2loflthelGenerall Principleslofithel CivillLawloflthel People’siRepubliclofiChina;lArticlel5loflthe
Lawloflithe People’siRepubliclofiChinalonlEconomiclContractslinvolvinglForeignlInterest;lArticlel1 26loflthe ContractlLawlofithe
People’siRepubliclofiChina.

17 Suchllas:IAwardlofl70Julyl19970CISG/1997/20]i(Isobutyllalcohollcase).

18 ThelGPCLIwasladoptedibylthel4thlmeetingloflthelSixthINationallPeople’siCongresslonl121Aprill1986landlcamelintolforce
aslofl1Januaryl1987.IThelGPCLisolfarlhaslplayedlasilawlatithelhighestlhierarchylinlthelfieldloflcivilllawslbeforelthelcivil
codellislpromulgatedlinlthelfuture.

19 See supralnotell1.

20 Awardlofl230Julyl19970[CISG/1997/23]I(Polypropylenclcase).
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situationlrepeatedlinlalcaselbetweenlalChineselbuyerlandlalKoreanlsellerlinl 1996 latlaltimelwhen
thelRepubliclofiKorealhadlnotlyetlaccededltolthelCISG.* IGivenlthatlbeforel 10Julyl19970Hong
KonglwaslunderltheljurisdictionloflthelGreatlBritainlwhichlhaslnotlyetlaccededltolthelCISGland
afterl 10Julyl19971HonglKonglstilllreserveslcertainlfreedomloflapplyinglofitheltreatieslconcludedlby
thelPRC, IHonglKongImaylnotlbelautonomouslyldeemedlaslalregionlunderltheljurisdictionlofla
ContractinglStateloflthelCISG..I[However,ltherelhavellbeenlsomelcaseslbetweenlpartieslfrom
MainlandIChinalandlHonglKong,levenlbetweenltwollpartieslbothlfrom/HonglKong,linlwhichlthe
CISGlwaslalsolappliedlifibothlpartiesichoselitlaslthelapplicablellaw.”’

InltheleventlthatlthelCISGlislappliedlbasedlonlthelparties’lchoiceloflthelCISGlduringlthe
arbitration,lthelPRCllawsllarelfrequentlylappliedlasiwelllsincelthelpartiesliwouldlgenerallylreferlto
bothlthelCISGlandldomesticllaws.”

ThelCISGlitselfldoeslnotltouchluponlthelapplicationlproblemlwhenleitherlorlbothlpartieslare
fromlalNonlIContractinglStatelbutlchoosellitlaslapplicablellaw.IThislissue,ljudgingluponlthelvalidity
oflthelchoicelofllawlmadelbylthelparties lislleftitoltheldifferentlstates,lincludingiNonIContracting
States.[FromlthellpracticelofICIETAC,litlcanlbelfoundlthatlthelCIETACltribunalslarellikelylto
respectlthelautonomyloflthelpartieslandlacceptlthelapplicationlofICISGlunderlsuchlcircumstances.
Thelpresentlauthorlisloflthelviewlthatlthislpositivelattitudelwouldlhelpltolenhancelthelapplication
aslwelllaslthelinfluenceloflthelCISG,landlthelmerchantslfromINonlContractinglStatesimay
thereforelhavelincreasedlopportunitiesitolgetltolknowlthelCISGlandlbecomelfamiliarlwithlit.

21 Awardlofl160Augustl19960[CISG/1996,/39](Dioctyllphthalatelcase).ISee,lalsolAwardlofl1 710ctoberl19960[CISG/1996,/47]
(Tinplatelcase);]Awardlofl260Junel19971[CISG/1997/17]1(Monohydratelzinclsulfatelcase);IAwardlofl81Septemberl1997
[CISG/1997/271(BOPPfilmlcase);1Awardlofl2 1IMayl19990[CISG/1999/26])(Excavatinglmachinelcase).

22 Articlell 153[paragraphl 1loflthe Basicl Laullofllthel Hongll KonglSpeciall Administrativel Regionllofl thell People’sl Republiclofl China
provideslthat:

“ThelapplicationltolthelHonglKonglSpeciall Administrativel Regionl ofl internationallagreementsltolwhichlthe
People'siRepublicloflChinallislorlbecomeslalpartylshalllbeldecidedlbylthelCentrallPeople'siGovernment,linlaccordancelwith
thelcircumstanceslandineedsloflthelRegion,landlaftetlseekinglthelviewsloflthelgovernmentlofithelRegion.”

Therefore,laslUnitedIKingdomlislnotlalContractinglStateloflthel CISG,lthel CISGlaslalconventionliconcededlbylChina
islsubjectlitolArticlell1 530paragraphll1lwithlregardltolitsleffectivenesslinlHonglKong.lAtlpresent,InoldecisionslbylthelCentral
People’siGovernmentlonlthelapplicationlofICISGlinlHonglKonglhavelbeenlmade.lForlfurtherlreference,lseelthellistlof
internationalltreatieslapplicableltolHonglKonglprovidedlbylthelDepartmentloflJusticeloflHonglKong,latl<
http://www.legislation.gov.hk/interlaw.htm> .IThelcaselofIMacau,ldiscussed infralatlnotel30,lislsimilarltolthatloflIHonglKong.

Fromlthelviewpointlofithelauthor,lexceptlthatlthelpartieslchooselthelCISGlaslgoverningllawloflthelcontractlorlthe
CISGlislappliedlaccordingltolthelrelevantlprovisionslinlthelPRCllawslasldiscussedllinlPartlIL. 1.3,lwhenljudgeslotlarbitrators
ofMainlandIChinalhearlthelcaseslbetweenlthelpartiesifromIHonglKongl(orlMacau)landiMainlandIChina,lthelCISGllin
principlelisinotlapplicable.]JHowever,lwhenljudgeslorlarbitratorsloflotherlcountrieslhearlcaseslbetweenlpartieslfromlithese
twolregionslandlotherlContractinglStates,lthelCISGlImightlbelappliedlaccordingltoltheirlunderstandingloflthelstatuslof
HonglKonglandIMacaulunderlthelCISG.ISeeldiscussionloflthislsubjectlbylUlrichiSchroetetlinl“ThelStatusloflHonglKong
andIMacaolundetlthelUnitedINationslConventionlonlContractsiforlithellnternationallSaleloflGoods”l(December]2003),
atl<http://cisgw3.law.pace.edu/cisg/biblio/schroeter4.html>.

23 Suchllas:1Awardlofi281Aprill19950[CISG/ 1995/ 08]I(Rolledlwirelrodlcoillcase);lAwardlofl5Februaryl 19960[CISG/1996,/07]
(Stibiumllcase);]Awardlofi290Marchl19960[CISG/ 1996/ 15](Caffeinelcase);1Awardlofl4lAprill19960[CISG/ 1996/ 18](Veneer
woodlcase);1Awardlofl15INovemberl19960[CISG/1996/52]1(OxytetracyclinelHCLIcase);]Awardlofl1 10Aprill1997
[CISG/1997/05]i(Siliconimetallcase);IAwardlofl2 70Junel19970[CISG/1997/18]I(Kidneylbeanslcase);lAwardlofl20IN ovember
19970[CISG/1997/32]i(Rebarlcoillcase);lAwardlofl2 8 anuaryl19991[CISG/1999,/06]i(Refrigeratinglmachinelcase);IAwardlof
20Aprill19990[CISG/ 1999/ 18]1(Greylclothslcase);JAwardlofl1 11Februaryl20000[CISG,/2000/02]i(Siliconlmetallcase).

24 Suchllas:1Awardlofl41Aprill 19960[CISG/1996/18]I(Veneedlwoodlcase);1Awardlofl2 70Junel 19970[CISG/1997/18]I(Kidney
beanslcase);]Awardlofl230Julyl19970[CISG/1997/23]1(Polypropylenelcase);IAwardlofl2 1IMayl19991[CISG,/1999/26]

(Excavatinglmachinelcase).
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1.3.  ApplicationloflthelCISGlasIPRCllawslpermit

Inlsomelcontractslbetweenltwollparties,lwhereleitherlonelorlbothllarelfromINonContractingIStates,
thellPRCllawslwerelchosenlaslthelapplicablellawloflithelcontracts.lAlso,linlsomelotherlcases,lthe
tribunalslappliedlthelPR Cllawslaccordingltolthelprinciplelofithelclosestlconnectionlinlsomelcases
wherellnollawslhadlbeenlchosenlbylthelpartiesleitherloflwhomlwaslfromllalNonlContractingllState.
Inltheseltwolcategoriesloflcases,lwhenlapplyinglthelPRCllaws,Itheltribunalsimaylalsolapplylthe
CISGlaslalconventionlorlinternationallpracticelpursuantltolthelprovisionslinlithelPRCllaws.

Articlel5loflthe LawloflthelPeople’siRepublicloflIChinallon]lEconomiclContractsllinvolvinglForeignlInterest
(hereinafterﬂreferredﬂto[lasﬂthel]“LECFI”)ZSHprOVided:

“ForlmatterslthatlarelnotlicoveredlinlthellawlloflthelPeople’sIRepublicloflChina,linternational
practicelshalllbelfollowed.”

Articlel6loflthelLECFllprovided:

“Wherellanllinternationalltreatyllwhichllislrelevantltolalcontract,JandltolwhichlthelPeople’s
RepubliclofiChinallislalcontractinglpartylorlalsignatory,lhaslprovidedidifferentlylfromlthellaw
oflthelPeople’siRepublicloflChina,lthelprovisionsloflthelinternationalltreatylshalllprevail,
withlthellexceptionlofithoselclauseslonlwhichlithelPeople’siRepubliclofIChinalhasldeclared
reservation.”

Articlel1420paragraphsi2landi3loflthelGPCLlrespectivelylprovide:

“Iflanyllinternationall treatyll concludedl otl accededl toll byl thell People'sl Republicl ofl China
containslprovisionsldifferinglfromlthoselinlthelcivilllawsloflthelPeople'siRepublicloflChina,
thelprovisionslofithelinternationalltreatylshalllapply,lunlesslithelprovisionslareloneslon
whichlthelPeople'siRepublicloflChinallhaslannouncedlreservations.” Lisasin loppulainausmerkin?

“InternationallpracticelmaylbelappliedltolmattersiforlwhichIneitherlthellawloflthelPeople's
RepublicloflChinalnorlanylinternationalltreatylconcludedlorlaccededltolbylthelPeople's
RepublicloflChinalhasllanylprovisions.”

Articlel6loflthe]LECFIlprovidedislightlyldifferentlirequirementslfromlArticlel 14 2loflthelGPCL,
whichlrequiredlthelinternationalltreatyl“relevantltollalcontract”.lWhereaslthelGPCLlwas
promulgatedllaterlthanlthelLECFI,lafterlthelGPCLIcominglintolforce,lthelSupremelPeople’s
Courtﬂtgok[ltheﬂsameﬂapproachﬂasﬂArticleﬂ 1420oflthelGPCLlinlitsljudiciallinterpretationlofithe
LECFL

Articlel142lparagraphl2loflthelGPCLIdoesInotlclearlylstatelwhetherlthelscopeloflapplication
provisionslinltheltreatylitselflshouldlbeltakenlintollconsiderationlinlapplyinglsuchlinternational

25 ThelLECFIlwasladoptedibylthel10thimeetinglofithelStandinglCommitteeloflthelSixthINationallPeople’siCongresslonl2 1
Marchl1985, Icamellintolforcellonl10Julyl1985landlwasloverruledibylthelContractlLawloflthel People’siRepubliclofIChinal(the
“ContractlLaw”)laslofl110ctoberl1999.1ProbablylbecauselofithelexistenceloflArticlel 14 20oflthelGPCL,IthelContractlLaw
haslnolcorrespondinglarticleslaslArticlel5landl6linlthe]LECFI.

26 Articlel2.8loflthe NoticelofiReplieslbylthelSupremelPeople’siCourtlitolCertainlQuestionslinlApplicationloflthe]LECFIlprovidedithe
samelcontentslaslthatloflArticlel142lparagraphl2loflthelGPCL.




NordidJournallofICommerciallLawlissuel20050%2

treaty.INevertheless,lfromlthelpracticelofICIETAC,litlcanlbelfoundlthatlinltheltribunals’
approaches,lthelmainlpreconditionslforlapplyinglArticlel 14 20paragraphli2loflthelGPCLlare:[(i)lthe
PRCllawslincludinglthelGPCLlarelapplicable;l(ii)lthelinternationalltreatylislconcludedlorlacceded
tolbylChina.lTherefore,linlcaseslinlwhichlthelPR Cllawslapply,ithelprovisionslinlthelCISG
differinglfromlthoselinlthelPRCllawslwilllprevail JexceptlforlthoselonlwhichlChinalhaslannounced
reservations.[WhetherlthelpartieslarellocatedlinlContractinglStateslisinotlconsideredlasla
preconditionlbyltheltribunals.

Forlexample,linlalcaselbetweenlalMainlandlsellerlandlalHonglKonglbuyer,lthelPRCllawslapplied
accordingltolthelclausellofichoicellofllawlinlthelcontractlandlthellrelevantlfacts./Theltribunallthen
appliedlthelCISGlaslanl“internationalltreaty”IbasedlonlthelaforesaidlprovisionslinlthelPR Cllaws.”

Inlotherlcases,lthelCISGlmaylapplylasl“internationallpractice”laslwelllaccordingltolthelaforesaid
provisions.[Forlexample [Ithislattitudelwasltakenlbylaltribunalldealinglwithlaldisputellaroselbetween
alChineselsellerlandlanlEnglishlbuyer.lAccordingltolthelprinciplelofithelclosestlconnection,lthe
PRCllawslwerelappliedlbyltheltribunal.[ThoughlGreatiBritainlisinotlalContractinglStateloflthe
CISG,ItheltribunallheldlthelCISGlcouldlalsollbelappliedlaslinternationalllpracticelpursuantlto
Articlel5loflthelLECFllonlthelgroundlthatlthelCISGlhadlbeenlrecognizedlwidelylatlinternational
level.“IThislalsolhappenedinlalcaselbetweenlalMainlandlsellerlandlalHonglKonglbuyer.”

Aslofl110ctoberl1999 Ithe ContractlLawloflthellPeople’sIRepubliclofiChinal(hereinafterlreferredltolas
thel“ContractiLaw”) “lcamelintolforcelandlsupersededithelLECFIlandlthelSupremelPeople’s
Court’sljudiciallinterpretationlthereof.lHowever,linlthelContractlLaw,ltherelislnolsuchlclauselas
Articlel1420oflthe]lGPCL.[Therefore,latlpresent,lArticlel142loflthelGPCLIreflectsIChina’slattitude
towardlthelinternationalltreatieslithaslconcludedllorlaccededltolandlthelrelationshiplbetweenlthe
domesticllawslandlthelinternationalltreaties,latlleastlinlthelfieldsloflcivillmatters.

Fromlthelviewpointlofithelauthor,lArticlel142loflthelGPCLlinleffectlenhanceslthelpossibilitieslof
thelapplicationlloflthelCISGltolpartieslfromINonlContractinglStates.ISomeltribunals lapproaches
underlwhichlthelCISGlwaslappliedlaslinternationallpracticelorlcustomllreflectithelinfluenceloflthe
CISGlandlalsolprovidelopportunitieslforlthelCISGltollbelacceptedibylmorelandimorelinternational
merchants.

However,lwhenlldealinglwithldisputeslbetweenltwolpartieslfromldifferentlContractinglStateslas
mentionedlinlipartlIL. 1. llabove,lthelCISGlshalllapplyllaccordinglitollitslarticles perlselandlexcludelthe
applicationllofldomesticllawslinlprinciplelaslaforesaid,Inolmatteriwhetherlrelevantlprovisionslin
domesticllawslarelthellsamelaslthoselinlthel CISGlorlnot.lInlregardinglthelapplicationloflthelCISG
aslrestingluponlrelevantlprovisionslinlPR CllawslbeingldifferentlfromlthoseloflthelCISG,lArticle

27 Awardlofl1 11Aprill19970[CISG/1997/05]1(SiliconImetallcase).

28 Awardlofl300Junel19990[CISG/1999/30]I(Peppermintloillcase).

29 Awardlofl260Marchl1993[[CISG/1993/06]l(Cementlcase).

30 ThelContractlLawlasltheluniformlcontractllawiwasladoptedibylthel2ndIimeetinglofithelNinthINationallPeople’siCongress
onl150Marchl19990andlsupersededlthelLECFI,lthe EconomidlContractlLauloflthelPeople’siRepubliclofiChinalandlthe Lawlof
thellPeople'siRepublidlofiChinallon TechnologylContractsliasllofl 110ctoberl1999,Ithuslendinglthelsituationlthatltherelwerelthree

contractllawsllinlChinalinldifferentlfields.
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142linlthelGPCLlinleffectladdslinlanlladditionallpreconditionliforlapplyinglthelCISG,whichlto
certainlextentlimpairslthelinternationallcharacterloflthelCISG.”

InlthelcaseslunderlthelcategoryldiscussedlinlPartlII.1.3,lanladditionallissueldeservinglcertain
attentionlislICIETAC slapproachlinlirelationltolArticlel1(1)(b)landIChina’slreservationllonlit.lln
suchlcases,ItheltribunalslappliedithelPR Cllawslbylvirtueloflthelprincipleloflthelclosestlconnection
andlthenlappliedlthelCISGllaccordingltolthelaforesaidlprovisionslinlthelPRCllaws.ISincelthe
principlelofithelclosestlconnectionllisliregardedlasllalruleloflprivatelinternationalllawlprovidedlby
thelPRCllaws,lthoughltheltribunalslapparentlylbasedlthelapplicationlloflthelCISGlonlthelaforesaid
provisionslinlthelPRCllawsllotherlthanlArticlel1(1)(b)ldirectly,lthislinleffectlcompliedlwithlArticle
1(1)(b)loflthelCISGlwhenlthelruleslofliprivatelinternationalllawlleadltolthelapplicationloflithelPRC
laws. “IHowever,IChinalhasimadelalreservationlonlthislarticle,lthuslexcludinglitslapplicationlin
ChinaIThelPRCllawsldolnotlclearlylregardlthel CISGlaslpartloflitheldomesticllawlsolthatlwhenlthe
PRCllawslapply,lthelCISGImaylnotinaturallylapplylaslpartloflthelPR Cllaws;Ibutlthelaforesaid
provisionslshowlthatlthel[PRCllaws perlselpermitlthelapplicationloflthelCISGlandlother
internationalltreatieslorlinternationallpracticelinlcertainlicases.IChina’slreservationlonlArticle
1(1)(b)linleffectlmainlylexcludeslthelapplicationloflthelCISGlwhenlthelrulesloflprivate
internationalllawlleadltolthellapplicationloflithellawloflthelContractinglStateslexceptlChina.

AllcaselbetweenltwolChineselpartiesifelllinlthislcategorylasiwell. ’IBecauselthelgoodslsoldiwere
floatinglgoodsltransitedlfromlPerulltolChina,lthelcontractlwasldeemedlasicontractlinvolving
foreignlelementslunderllArticlel178loflthe InterpretationlbylthelSupremelPeople’siCourtlonlSeveralllssues
RegardinglthelApplicationlofithelGPCL. ITheltribunallappliedlthelLECFIlaccordingltolthelclosest
connectionlprinciple,landlfurtherlithelCISGlandlinternationallpracticelbasedllonlArticlel5landl6
oflthelLECFI.

1.4. Applicationlinlerror

Therellalsolseverallcaseslinlwhichlthel CISGlwaslappliedlbylerror.[Forlexample,itheltribunallhearing
allcaselbetweenlalChineselsellerlandlal]apaneselbuyerlappliedlthel CISGlbylmistakenlylbelieving

31 See,JCHENIZhidongll/TWUIGuihual[Chinal, Lianheguolguojilhuowullxiaoshoulhetonglgongyuelshiyonglyuanzeljingxil-ljianlping
woguolminfatongzeldil1420tiaol[AnalysisloflthelPrinciplesloflApplicationloflthelCISGIICommentslonlArticlel 14 20oflthe
ChineselGenerallPrinciplelofICivillLawl-linlChinese],lin:IDangdailfaxuelyanjiul| ContemporarylLegallSciencelResearchl],
Shanghaill(2002.3),ITotallNo.37,110019.0Alsolsee JCHENIZhidong,/WUlJiahual[China], Lunllianheguollguojilhuowulxiaoshou
hetonglgongyuelzailzhongguoldelshiyongl-ljianlpinglwoguolminfaltongzeldil 1420tiaol[ OnlthelApplicationloflthelCISGlinlChinal-
CommentarylonlArticlel142loflthelGenerallPrincipleslofICivillLawloflthelPR Cl-linlChinese],lin:IFaxuel[ LawlScience],
Beijingl(2004.10),010701 18;landIDINGIW eil[Chinal, Shijilzhiljiaolzhongguolguojilsifallifalhuigulyulzhanwangl[Reviewland
ExpectationlonlthelLegislationloflthellnternationallPrivatelLawlinlChinalatlithelendlofl20thICenturyl-linlChinese],lin:
Zhengfalluntanl[ForumloflLawslandlPolitics],[Beijingl(2001.3),011270134.

However,lsomel PRClresearcherslheldlthatlthelPRCllawsldidInotlprovidelthatltreatieslshouldlprevailloverlthe
domesticllaws.ISee, [CHENIHanfengl/IZHOUIW eiguol/I[JIANGIHaol[China], Guojiltiaoyuelyulguoneifaldelguanxiljilzhongguo
dellshijianl[ ThelRelationshiplofllnternationallTreatieslandlDomesticlLawslandIChina’sIRelevantlPracticel-linlChinese,lin:
Faxuelluntanl[LegallForum],lJinan(2000.2),01170123.

32 E.g.,JAwardlofl2310ctoberl19960[CISG/1996,/48](Channellsteellcase).

33 Awardlofl11Aprill19970[CISG/1997/02])(Fishmeallcase).

34 Thisljudiciallinterpretationlwasladoptedlonl26[Januaryl1988(bylthelSupremelPeople’siCourt.lAccordingltolArticlel 178, lif
thelsubjectimatterloflalcivillrelationlisllocatedlinlthelterritoryloflalforeignlcountry,lthelrelationlinlquestionlshalllbe
consideredlalforeignlrelatedicivillrelation.




NordidJournallofICommerciallLawlissuel20050%2

JapanlhadlaccededltolthelCISG.  IAnotherlcaselistMacau.lInlseverallCIETA Clcases,ltheltribunals
deemedlthatlPortugallwaslalContractinglStatelloflthelCISGlbylmistake.lSincelMacaullwaslunderlthe
jurisdictionloflPortugallbeforelitlwaslhandedloverlbylPortugalltolChinalonl20lDecemberl1999,
suchlitribunalslheldlthatlthelCISGlapplieditolithelcaseslbetweenlthelpartieslfromlthelMainlandlof
ChinalandIMacau.”IFollowingIChina’slresumptionloflsovereigntyloverlMacau,Joneltribunallheld
thatIMacaullwaslunderltheljurisdictionlofiChinallandlthelCISGlcontinuedltolbeleffectivelinlMacau
whenlhearingltheldisputeslbetweenlthelpartieslfromIMacaulandlotherlContractinglStates,lwhich
waslalsolanlexampleloflapplyinglthel CISGlinlerror.

2. MethodologyloflInterpretation
2.1. Goodlfaith

Articlel7(1)loflthelCISGlprovideslforlthelprinciplelofl“Autonomouslinterpretation”,lwhich
requireslthatlregardlbelgivenltolthelinternationallcharacterloflthelCISGlandltolthelneedlto
promotelluniformitylinlitslapplication.[Regretfully,lhowever,ltheltribunalslseldomlreferredlto

Articlel7(1).

Articlell7(1)loflithelCISGlalsolrequireslregardlforlthelobservanceloflgoodlfaithlinlinternational
tradelinlthelinterpretationloflthel CISG,lwhichlgiveslriseltolcertainldifferentlunderstandingsliof

goodfaithlunderlthelCISG.”

35 Awardl ofll 70 Novemberl 19960 [CISG/1996,/50]0 (Stonel productsl case).l Other] examplesl as:] Awardl ofl 20 Aprill 1997
[CISG/1997/03|i(Wakamelcase);lAwardlofl1 50Decemberl19970[CISG,/1997/34]|(Hotlolledlcoilslcase).

36 E.g.JAwardllofl2 70Februaryl19960[CISG/1996/11]1(Woollcase),IAwardlofl41Septemberl 19961[CISG/1996/4 1JI(Natural
rubberlcase)landlAwardlofl18INovemberl1996[[CISG,/1996/53](Channellsteellcase).

37 See,JAwardlofl10Februaryl20000[CISG,/2000/01](SiliconlandImanganeselalloylcase). Inleffect,lthelcaselofiIMacaullislsimilarlas
thatloflHonglKonglasldiscussedlin supralnotel22.

Articlel138loflthelBasiclLauloflthelMacaulSpeciallAdministrativelRegionloflthelPeople’sIRepubliclofiChina provideslthat:

“ThelapplicationltolthelMacaolSpeciallAdministrativelRegionloflinternationallagreementsltolwhichlthelPeople's
RepublidlofIChinallislalmemberlorlbecomeslalpartylshalllbeldecidedlbylthelCentrallPeople'siGovernment,linlaccordance
withlthelcircumstanceslandineedsloflthelRegion,landlafterlseekinglthelviewsloflthelgovernmentloflthe
Region.“InternationallagreementsltolwhichlthelPeople'siRepubliclofIChinalislnotlalpartylbutlwhichlarelimplemented
inlMacaolmaylcontinueltolbelimplementedlinlthelMacaolSpeciallAdministrativelRegion.IThelCentrallPeople's
Governmentlshall,lasInecessary,JlauthorizelotlassistlthelgovernmentloflthelRegionltolmakelappropriatelarrangementslfor
thelapplicationltolthelRegionloflotherlrelevantlinternationallagreements.” Atlpresent,lthellistloflinternationalltreaties
applicableltolMacaulprovidedlbylthelofficiallwebsitelofIMacauldoeslnotlincludelthelCISG.ISeelthellistlat
<http://www.gov.mo/egi/Portal/s/treaty/rightsloflchild/treaty_en.html>.

However,lseelUIrichlSchroeter’slpapetlonlthelstatuslofiMacaullunderlthelCISG, supralnotel22.

38 JohnlO.IHonnoldlheldlthatlaccordingltolArticlel7(1),lgoodlfaithlshouldlbelappliedlwhenlinterpretinglthel CISG ISee,[John
O.IHonnold, UniformlLawlforlInternationallSaleslunderlthel198001UnitedINationslConventionl(3rdled),IKluwerlLaw
International,11999,0p.100.

Moreover,[ thellviewl thatl goodl faithllisl onell ofl thel “generall principles”linl Articlel 7(2)l hasl beenl heldl byl many
researchers,lthelSecretariatloflthelUNCITRALlandldomesticljudgeslandlarbitrators.ISee,/Bonell JC.IM.IBiancal&IM.[J.
Bonelll(ed), CommentarylonlthelInternationallSales] Lawlthel 19801ViennalSales] Convention,|Giuffre-Milan,11987 latl85.0Seelalso
HenrylMather[[U.S.],1“ChoiceloflLawlforlInternationallSalesllIssuesINotIR esolvedlbylthelCISG”,120lJournallofiLawland
Commercel(Springl2001),Jpp.15501208;lonlinelversionllati<lhttp://www.cisg.law.pace.edu/cisg/biblio/mather 1 .html>Part
LIA.INiveslPovrzenicl[Croatia],]“InterpretationlandlGaplfillinglunderlthelUnitedINationslConventionlonlContractslfor
thellnternationallSaleloflGoods”I(19970Pacellessay),lonlinelversionlatl<lhttp://www.cisg.law.pace.edu/cisg/text/gapl
fill.htm!> [ Thelforeignlcaseslsupportinglsuchlviewpointlinclude:lICCEiEata4E Elra/ICClArbitrationlCaselNo.0733 1lof
1994,latli<http://cisgw3.law.pace.edu/cases/94733 1il.htmI>I(“[Glenerallprinciplesloflinternationallcommerciallpractice,
includinglthelprincipleloflgoodifaith,lshouldigovernltheldispute.l.l.l[Florlithelpresentldispute,lsuchlprincipleslandlaccepted
usageslarelmostlaptlylcontainedlinlthel[ CISG].LIL.");1Germanyl500ctoberl199810berlandesgerichttHamburg,l[English
translationlavailablelatl<http://cisgw3.law.pace.edu/cases/981005g1.htm[>].
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InlsomelCIETAClawards,lgoodlfaithlwasljustigenerallylmentionedlaslalrequirementiforlpartieslto
complylwith.[Forlexample,linlonelcase,lalU.S.Ibuyerlrejecteditheldocumentslandlrequestedla
Chineselsellerltollreducelthelpricelbecauseloflalclericallerrorlmadelbylthelcarrierlonlthelbilllof
ladingl(hereinafterlreferredltollasl“B/L”).[Theltribunallheldithatlthelerrorlwasinotlsolsubstantiallas
tolmakelthislbreachlfundamentallandlthatlthelbuyerllshouldlacceptlithelgoodsllaccordingltolthe
principlelofleoodifaith. “lnlanotherlcase,ltheltribunalltreatedigoodlfaithlaslanlinterpreting
criterionlforltheltribunalltolapply.lltiwaslalcaselbetweenlalMainlandlsellerlandlalH onglKonglbuyer,
inlwhichltheltribunallwasloflthelviewlthatlunderlitheltermICFRIthelbuyer’slobligationlitolestablish
thelletterloflcreditl(hereinafterlreferreditollasl“L/C”)lshouldInotlbelrigidlylinterpretedlaslconduct
tolbelcompletedlbeforelhelreceivedlthelnotificationloflpreparationlofithellgoodslfromlthelseller,
otherwiselitlwouldlgolagainstlthelrequirementsltolobservelgoodlfaithlinlinternationalltradelin

Articlel7(1)loflthelCISG."

2.2.  Gaplfilling

AccordingltolthelaforesaidlArticlel142lparagraphsi2landi3loflthel GPCL,IthelCISGlitselflis
regardedlaslalsourcelofllawlforlfillinglgapslinlthelPR Cllaws.IHowever,lthelgaplfillingltolbe
discussedlherellisltolfilllthelgapslinlthelCISGlaccordingltollArticlel7(2).

Articlel7(2)IprovideslthatlquestionsliconcerningllmatterslgovernedlbylthelCISGlwhichlarelnot
expresslylsettledlinlitlareltolbelsettledlinlconformitylwithlthelgenerallprincipleslonlwhichlitlis
basedlor,linlthelabsenceloflsuchlprinciples,linlconformitylwithlthellawlapplicablelbylvirtuelofithe
rulesloflprivatelinternationalllaw.[However,Itheltribunalsltendedltoljumpldirectlyltolthellaw
applicablelbylvirtueloflthelrulesloflprivatelinternationalllaw,landleventuallylthelPR Cllaws. ¥

39 Forlexample,lsee:lAwardlofl260Marchl19930[CISG/1993/06](Cementlcase);lAwardlofl200Mayl 19991[CISG,/1999/24]1(Red
tileslcase).

40 Awardlofl40Junel19991[CISG/1999/28]i(Industriallrawlmateriallcase). Manylresearcherslhavelalsolheldithatlgoodlfaithlisla
principleldirectlylbindingluponlthelparties.ISee,IBonell JC.IM.IBiancal&IM.[] [Bonelll(ed), supralnotel38,ladl84;]JohnlKlein
[U.S.],1“GoodlFaithlinlInternationallTransactions”,l150LiverpoollLawlReviewl(1993),lpp.115014 1;lonlinelversionlat
<http://www.cisg.law.pace.edu/cisg/biblio/Klein.htmll>;IPhaneshlKonerul[IndialandlthelUnitedIStates],1“The
InternationallInterpretationloflthelUNIConventionlonlContractslforlthellnternationallSaleloflGoods:]AnlApproachlBased
onlGenerallPrinciples”,l6IMinnesotalJournalloflGloballTradel(1997),lpp.1050152,lonlinelversionlatl<
http://www.cisg.law.pace.edu/cisg/biblio/koneru.html>;IFrancolFerraril[ltaly],]“UniformlInterpretationloflthel 1980
UniformlSaleslLaw”,IPartlIV,124]GeorgialJournallofllnternationallandlComparativelLawl(1994)1183[228 lonlinelversion
atl<http://www.cisg.law.pace.edu/cisg/biblio/franco.html>;IPaull].[Powersl[U.S.],1“Defininglthellndefinable:IGoodlFaith
andlithelUnitedINationsIConventionlonlContractslforlithellnternationallSalelofiGoods” 1180JournallofILawlandiCommerce
(1999),0pp.3331353 Jlonlinelversionlatl<lhttp://www.cisg.law.pace.edu/cisg/text/ eltextl07.htmlIl>;IPeterlSchlechtriem,
UniformiSaleslLauw{l Thel UNIConventionllonlContractslforlthellnternationallSaleloflGoods,IPublishedlbylManz,lVienna:11986,
CommentarylonlArticlel7,lonlinelversionlati<http://www.cisg.law.pace.edu/cisg/biblio/schlechtrieml7.htm1>&[Peter
Schlechtrieml[Germanyl,1“GoodlfaithlinlGermanlLawlandlinlInternationallUniformlLaws” lin:ICentroldilstudilelricerche
dildirittolcomparatolelstranierollldirettoldalM.[J.IBonell,ISaggi,IConferenzelelSeminarilNo.1240(Februaryl1997);lonline
versionlatl<lhttp://soi.cnr.it/~ crdcs/crdes/schlechtriem.html>;[TroylKeilyl[Australia],1“GoodlFaithlandlthelVienna
ConventionlonlContractslforlthellnternationallSaleloflGoods”,lin:IVindobonalJournallofilnternationallLawland
Arbitration,[Issuel10(1999),lpp. 15040,lonlinelversionlati<http://www.cisg.law.pace.edu/cisg/biblio/keily. htmll>.

JohnlFelemegasiheldithatlthelrolesloflgoodifaithlunderlArticlel7(1)landl7(2)shouldlbeldistinguished.ISee,[John
Felemegasl[Australia],|“ThelUnitedNationsiConventionlonlContractslforlthelInternationallSalelofiGoods:IArticlel 7land
UniformlInterpretation”, PacelReviewloflthelConventionlonlContractslforlthellnternationallSalelofiGoodsl(CISG),IKluwerlLaw
Internationall(200002001),lpp.1150265;lonlinelversionlatl<http://www.cisg.law.pace.edu/cisg/biblio/felemegas.html>.
Chapterl3,05.

41 Awardlofl1 10Februaryl20000[CISG,/2000/02](Siliconlmetallcase).

42 E.g.,JAwardlofI81Aprill[ CISG/1999/2 1]i(Woollcase);lAwardlofl70Januaryl2 0000[CISG,/2000,/06]I(Cysteinelcase);lAwardlof
7MMarchl20020[CISG/2002/01])(Lubeloillcase).
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2.3. Usagellandlpractices

Practiceslestablishedlbetweenlthelpartieslwouldibelbindingluponlthelpartieslwhenltheylhadlbeen
foundlestablished.”lUncommonly,linlonelcaseltheltribunallheldlthatithelwrittenlcontractlshould
prevailloverlthelpracticelwhenlthelprovisionslinlthelcontractldifferedifromitheirlpractice. *

Withlregardltolthelusageslinlinternationalltrade,lsuchlaslIncotermslandlUCPI500,Itheltribunals
wouldlnormallylapplylthemlwhenlapplicable,lhowever,linlmostlcaselrelyingluponlArticlel 14 2lof
thelGPCLIorlArticlel5linlthelLECFlinsteadloflArticlel9ofICISG. ¥ISometimeslthelusagelofla
particularlindustrylmightlalsolbelinvokedlbylonelpartyltolsupportlhislclaims,landltheltribunal
wouldlrequirelthelpartyltolprovelthelsaidlusageltolmeetlthelrequirementslunderlArticlel9(2)loflthe
CISGlthatlthelusagelwasl“widelylknownlito,landlregularlyllobservediby,lpartiesltollcontractslofithe
typelinvolvedlinithelparticularltradelconcerned”.*

3. Formality,]ConclusionlandlAlterationloflthelContract
3.1. China’slreservationlonlArticlel11

ChinalhasldeclaredlalreservationlonlArticlel1 1laccordingltolArticlel96loflthelCISG.IPursuantlto
Articlel12,0Articlel11,0Articlel290orlPartlIIloflthelCISGlthatlallowlalcontractloflsalelorlits
modificationlorlterminationlbylagreementlorllanyloffer,lacceptancelorlotherllindicationlof
intentionltolbelmadelinlanylformlotherlthanlinlwritingldoeslnotlapplylwhenlonelpartylislin
China.IChina’slaforesaidlreservationlwaslconsistentlwithlArticlel 7loflthelLECFI,lwhichlprovided
thatlithelcontractlislconcludedlbylthelpartiesiwhenltheylhavelreachedlalwrittenlagreementlonlthe
termslandlhavelsignedlthelcontract.[ThislpositionlireflectedithelattitudeloflChinesellegislatorslat
thatltimeltowardlcontractslinvolvinglforeignlelements,Ipossiblylbecauseltherelwerelnotlmanylsuch
contractslandltheylwereloftenlconcernedlwithlimaterialleconomiclinterests.

However,Imorelthanlonelldecadellater,lthelLECFIlwaslsupersededlbylthelContractlLaw,loflwhich
Articlel100provideslthatlalcontractimaylbelenteredlintolbylpartiesliniwriting,lorallorlotherliforms
unlesslthelrelevantllawslandlregulationslrequirelotlthelpartieslagreeltolemploylwrittenlform.
Articlel36loflthelContractlLawlfurtherlprovideslthat,Inotwithstandinglthatlwrittenlformlis
requiredlunderlrelevantllawslandlregulations,lorlagreedlonlbylparties,liflonelpartylhas
implementedlitsimajorlobligationslandlthelothetlpartylhaslacceptedlitsiperformance,lthellcontract
haslbeenlconcludedlevenlthoughlnolwrittenlformlislused.IThelChinesellegislators’lattitude
towardslthelformalityloflcontractslhaslichangedltolgivelpartiesimorelfreedomlofichoicelandlmeet
thelleverlchanginglneedsllinlpractice.

43 E.g.,] Awardl ofl postl19891[CISG/1990/01]1(Clothl windl coatsl case);l Awardl ofl 230 Decemberl 19961[{CISG/1996,/57]
(Carbazolelcase);]Awardlofl3 10Julyl19970[CISG/1997/24](Axlelslecveslcase).

44 See,lAwardloflJunel1999[CISG/1999/03 l(Peanutlkernellcase).

Inlthislcase,lalDutchlbuyerlarguedithatithelpracticelbetweenltheltwolpartieslwaslthatlthelbuyerlmightlestablishlthe

L/ClafterlhelandlthelChineselsellerlinspectedlthelgoodsitogetherlandlagreedlonlthelqualitylofithelgoods.IHowever,ltheir
writtenlcontractlrequiredlithelbuyerltolissuelthelL/Clwithoutltheselpreconditions.ITheltribunallfinallylheld:0“Evenlif,
duringltheirllongltermlcooperation,lbothlpartieslhavelfollowedlthelpracticeloflinspectinglgoodslfirstlandlapplyinglforla
L/Cllater,lthelwrittenlprovisionslcontraryltolthatlpracticelthatlarelsetlforthlinlthelContractlshalllprevailloverlaldefault
inferenceloflpractice.”

45 E.g. JAwardlofl18IDecembetl19961[CISG/1996/56]1(Lentilslcase);]AwardlofI8IAprilll[ CISG/1999,/2 11I(Woollcase).

46 E.g.JAwardi2 30Aprill19950[CISG/1995/07[(Australianlrawlwoollcase).
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China,lhowever,lhaslnotiwithdrawnllitslreservationlonllArticlel1 1loflthelCISGlafterlthelContract
Lawlcamellintolforce.JAlthoughlthelCISGImaylbellinterpretedlas]“law”IforlthelpurposeloflArticlel36
ofithelContractlLawllandlithusliregardedllaslireconcilinglArticlel36loflthelContractlLawllandIChina’s
reservationlunderlthelCISG,lanlinconsistencylstilllexistslandltherellseemsltollbelnolluniform
opinionlandlpracticeslonllit.JAccordingly,lsomelChinesellresearcherslisuggestlthatlithislreservation
shouldlbelwithdrawn, "Iwhilelsomelotherlresearchersimaintainlthatltherelisinolneediwithdrawing
thelreservation.*

InlalCIETACIcase,ltheltribunallheldlthat,laccordingltolChina’slreservationllonllArticlel1 1the
modificationloflthelcontractlproposedlbylonelpartylvialfaxldidinotlbecomelleffectivellbecauselthe
otherlpartyldidinotirespondltolthelproposal. “ISimilarly,ltheltribunallinfanotherlcaselacceptedlonly
thelwrittenllmaterialslevidencinglthelparties’loriginallagreementslinlrespectlofltheldisputedlparts
oflgoodsl(subassembliesloflengines)landldeclinedlthelnonlwrittenlevidences,lbasedlonlChina’s
reservationlonlArticlel 1 1loflthelCISG. THowever,InolCIETAClcaseslhavelbeenlreportedsincelthe
entrylintolforceloflthelContractlLawlinlwhichllmerelnonlwrittenlagreementslarelrecognizedlunder

thelCISGlbyltheltribunals.’*

3.2. Offerlandlacceptance

AccordinglitolArticlel14(1)loflthelCISG,lallproposallmustlbelsufficientlyldefiniteltolconstitutelan
offer,lwhichlrequireslititolindicatelthelgoodslandlexpresslylorlimplicitlylfixlorlmakeslprovisionlfor
determininglthelquantitylandlthelprice.

InlanlinterestinglcaselbetweenlalChineselsellerlandlalSwisslbuyer, “Ithelcontractlprovidedithat,
afterllallspecifidldatelagreedlon,lthelsellerlshouldideliver]20,0000tonsloflpiglironlwithlithelpriceltolbe
negotiatedlbylthelparties,loflwhichl10,0000tonslloflithelgoodslwerelspecifiedltolbelbasiclpiglironland
thelother110,0000tonsloflgoodsl“eitherlbasiclpiglironlorlfoundrylpigliron”.[Theldisputelover

47 LIUIChaol[China] Baoliu,l 01l chehui?l -[ pingll woguoll duil lianheguol guojil huowul xiaoshoul hetongl gongyuell dill 1 10 tiaoll dell baoliu
[Maintenance,lorfWithdrawal?Zl-ICommentslonlChina’slreservationlforlarticlel 1 10oflthelCISGI-linlChinese],lin:INanjing
jingjilxueyuanlxuebaol[JournallofiNanjinglUniversityloflEconomics],INanjingl(2001.3),16306 5.1Alsolsee [ DINGIW ei,lin
CISGIdil 1 10tiaoldelbaoliulyinglfoulchehuil[ShouldIChina’slReservationlforlArticlel1 1lofICISGlbelwithdrawn!lllinIChinese],
in:IFaxuel[LawlScience],[Beijingl(1999.7),012212 7. [WANGlJiwenl[Chinal, Woguolduillianheguolguojilhuowulxiaoshoulhetong
gongyueldelbaoliullwenti [OnlthelChina’sIReservationloflthelCISGI-linlChinese],lin:[Jiangxilcaijingldaxuelxuebaol[Journal
oflJiangxilUniversityloflFinancelandlEconomics],INanchangl(2004.2),INo.32,17982.

48 Inlaldiscussionlpublishedlas CISGIdil 1 1ltiaoldelbaoliullyinglfoullchehuil[ShouldlChina’slReservationlforlArticlel1 11ofICISG
belwithdrawn?[linlChinese],lin:IFaxuel[LawlScience],Beijingl(1999.7),012 202 7,ISTIPingpinglwasloflthelviewlthatlreservation
onlArticlel1 1lexcludedithelobligationltollaccepticontractsinotlconcludedibylwritinglbutlthelreservation perlseldidInot
obligatelChinaltolexcludelthelvalidityloflcontractinotlconcludedibylwriting.[ITherefore,lifithelContractiLawlemployedithe
newlattitude,lthelPRClcourtsimightlrepliedlonlitltolad mitlthelnonbwrittenlcontractslwithoutlwithdrawinglthelreservation
onlArticlel1 1.IZHUILanyelalsolopinedithatltherelwasinolneeditolwithdrawlthelreservationlbecauselthelreservationlexcluded
Articlell 1loflthelCISGlandImadelthelformalityloflcontractsldeterminedlbylthelapplicablellaw.

DINGIW eislviewpointlwaslthatlunderlthelexistinglreservationlinternationallsaleslcontractslarelstilllrequiredltolbe
concludedlbylwritinglunlessIChinalwithdrawslitslreservation.

49 Awardlofl1700ctoberl 19960[CISG/1996,/47]I( Tinplatelcase).1See,lalso:lAwardlofl291Septemberll 19970[CISG/1997/28]
(Oxidizedlaluminumlcase);lAwardlofl3 11Decemberl19970[CISG/1997/3 7] Lindanelcase).

50 Awardlofl6ISeptemberl19961[CISG/1996,/42]I(Engineslcase).

51 InlAwardlofI300Junel19990[CISG/ 1999/ 30]I(Peppermintloillcase),ltheltwolpartiesldisputedlonlthelconclusionloflcontract.
Thelbuyerlprovidedlalcontractlwithllhislsignature,Ibutlithelsellerlallegedithatlsuchlsignaturelwasllaterfaddedlinlbylthelbuyer
merelylforlthelarbitration.ITheltribunalldismissedlthelseller’slallegationlbecauselheldidInotlprovidelpersuasivelevidences
andlruledithatlthelcontractlconcluded.[However,ltolmakelitsldecisionlbetterlestablished,Itheltribunallinladditionllistedlthe
factslithatlbothlpartieslhadlimplementeditheirlobligationslunderlthelcontractlaslfurtherlproof.

52 Awardlofl250Decemberl1998I[CISG/1998/1 1] Basiclpiglironlcase).
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whetherlithelcontractlhadlbeenlconcludediwithlregardltolthelsecondl10,000ltonslofllgoodsiwaslone
oflithelkeylissuesloflthislicase.[Thoughlnotlexplicitlylstated,lthellpartiesimaintainedlandlitheltribunal
heldlthatlthelcontractimightlbeldivided.ITolanalyzelwhetherlthelpartloflcontractlonlthelsecond
10,0000tonslofllgoodslhadlbeenlconcluded,bylreferringltollArticlel14(1),Itheltribunalldecidedlthat
sincelthelgoodslhadlnotlbeenlspecified,lthelproposallwithlregardltolthelsecondl10,000tonsllof
goodslwaslnotlsufficientlyldefinite;lithisimeantithatlthislpartloflithelcontractiwaslnotlconcluded.lAs
regardslthellfirst]10,000ltonsloflgoods,ltheltribunallheldlthatlthellpartloflithelcontractlpertaininglto
themlhadlbeenlconcluded,landlthelwayltoldeterminelthelpricelhadlalsollbeenlexpresslylstipulated,

i.e.,l“priceltolbelmutuallylagreedlbetweenlthelparties” IsolasltolexcludelthellapplicationloflArticle
550oflthelCISG.

Articlel190oflthelCISGlisetslforthlhowltoldeterminelwhetherlalreplyltolanlofferlconstituteslan
acceptancelorlalcounterloffer.lInlonelcaselbetweenllalChineselsellerlandlalSwedishlbuyerlunderlthe
termIFOB, lthelbuyerlinlhislreplyltolthelsellerlmodifiedlcertainlprovisionslinlrespectlofithe
shipment,le.g.,lthelrequirementlofithelageloflship,ltolwhichlthelsellerldidinotlobjectlinltimelbut
laterlarguedlthislhadlmateriallylalteredlithelofferlandlrefuseditolimplementlithelcontract./The
tribunallheldlthat,lthislmodificationlwaslnotlmateriallbecauselunderlFOBlitlwaslthelbuyer’s
obligationltollarrangelthelshipment.lAslthelsellerlobjectedliwithlundueldelay,lthelreplylwasldeemed
alvalidllacceptancelandlithelcontractiwaslconcluded.

3.3. Modificationllandlterminationlofithelcontract

ThelpartieslmaylreachllagreementltolmodifylorlterminatelallcontractiunderlArticlel29loflthel CISG.
ConsideringllChina’slreservationllonlArticlel11,lonlylwrittenlmodificationlandlterminationlare
permitted.]Faxlasloneloflthelformsloflwritinglislfrequentlylemployedlduringlthelnegotiation
process;ltherefore,ltheltribunallmaylfindlithelparties lintentionlfromlifaxesltoleachlother./Without
allwrittenlresponse,lalreceiver’simerelsilencellisinotldeemedlasllacceptancellofithelsender’slproposal
oflmodificationlorltermination.”*

Withlregardltolthelmeetinglloflmindslduringlthelnegotiationlbetweenlthelpartieslonlthe
modificationlorlterminationlofithelcontract,loneltribunallheldlthatlArticlel 190shouldlapply.”

Thelpartiesimaylmodifylalcontractlbylwayloflenteringlintolalsupplementallagreement.JAIChinese
sellerlandlalU.S.Ibuyerlireachedlalcompensationllagreementlspecifyinglthelamountlandlformslof
compensations. TTheltribunalldecidedithadithel CISGlapplieditolthelwholelcaselandimadelrelevant
adjustmentltolthelcompensationlagreedlinlthelcompensationlagreementlaccordinglitolthelCISG.

53 Awardlofl100Junel20020[CISG/2002/02])I(Ricelagriculturallproductsicase).

54 E.g.,0 Awardl ofl 260 Junel 19970 [CISG/1997/1710 (Monohydratell zincll sulfatel case);] Awardll ofll 290 Septemberll 1997
[CISG/1997/28]1(Oxidizedlaluminumlcase);]Awardlofl1 60Decemberl19970[CISG,/1997/35]|(Hotldippedigalvanizedlsteellcoils
case);[Awardlofl191Decemberl19970[CISG/1997/36](Steellcase).

55 Awardlofl11Aprill19930[CISG/1993/02]i(Steellproductslcase).

56 Awardlofl2 30Februaryl19950[CISG,/1995/01]1(Jasminelaldehydelcase).
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4. ObligationsloflithelSelledlandIRemediesloflithel Buyerl(exceptlforlDamages)
4.1. Obligationsloflithelseller
4.1.1. Deliveryloflthelgoods

UnderlArticlel300oflthelCISG,Iwhichlsummarizeslthelseller’slobligations,lthelseller’slessential
obligationllisltoldeliverlthelgoods.IThislislonelmajorltopiclofldisputeslbeforelthel CIETAC
tribunals.lObviously,lwhenlthelsellerldidInotldeliverlthelgoodslatlall,ltheltribunallwouldleasilylfind
thatlhelhadlbreachedithelcontract,” lsometimeslexplicitlylindicatinglsuchlfailurelconstitutedla
fundamentallbreach.*IHowever,linlsomelcases,lwhenlforeignltradelagentslorlotherlthirdIparties
arellinvolved,Jthelsituationlmightlbecomeliallittlelcomplicated.”

4.1.2. Handingloverltheldocumentslrelatinglitolthelgoods

Inlinternationalltrade,Jdocumentsirelatinglitolthelgoods,lespeciallylthelB/Llwhichlislnormally
deemedlaslrepresentingltheltitleltolthelgoods,larellessentialltolthelbuyer.[Tolhandloverlthe
documentsllinlsomelcasesimaylsubstitutelforlthelspecificldeliveryloflthelactuallgoods,ltherefore
constitutinglanotherlmainlobligationlofithelseller.

Suchlldocumentslshalllconformltolthelstipulationslinlthelcontract.[InlonelcaselwhereltheltermICIF
waslselectedlbylthelparties,IthelsellerThandedloverlithelB/Liforlsomelinstallmentsloflgoodslwithlthe
freightlunpaid,lwhichlwaslfoundibyltheltribunallaslalbreachloflcontract.”

Aslthell/CllandIB/Llarelfrequentlylusedlinlinternationalltrade,lthellobligationlloflsellerltolhand
overlalB/Llconformingltolthelrequirementslsetloutlinlthell/Cllislalwayslconnectedlwithlwhether
thelsellerlhaslfulfilledlhislobligationslandlwhetherlthelbuyerlshalllpay.[Thelarrangementlofithe
L/ Cllitselflconstituteslanlindependentllegallrelationshiplbetweenlpartieslthereto.[Whenlthe
tribunallisthearinglaldisputelbetweenlthelbuyerlandlsellerlarisinglfromlthelsaleslcontract,lwhether
theldocumentslpresentedibylthelsellerlandlallegedlbylthelbanklasinonlconforminglarelnonl
conforminglorinot,[lislistilllsubjectltolthelstipulationsloflithelsaleslcontract.lForlinstance,lalChinese
buyerlrefusedltolpaylthelpricelbylalleginglthatlanlAustrianlsellerldidInotlprovidelalsetlof
conforminglB/LslunderlthelarrangementlofithelL/C,lbutltheltribunallheldithatlthelnonl
conformitylinlthelB/LiwasInotlfundamentallinlthelcontextloflthelsaleslcontactlandlthellbuyerlhad

57 Forl examples,] see:l Awardl ofl 180 Aprill 19910 [CISG/1991/01]1 (Silicateliron] case);] Awardl ofl 40 Septemberll 1996
[CISG/1996/41](Naturallrubberlcase);]Awardlofl 1010 ctoberl19960[CISG,/1996,/45]1(Petroleumlcokelcase);]Awardlofl15
Novemberl1996[[CISG/1996/52](OxytetracyclinelHCLIcase);1Awardlofi2 31Aprill 199 70[CISG/ 1997 /071 Groundnutlcase);
Awardlofl241Aprill19970[CISG/1997/09](Oxidizedlaluminumicase);]Awardlofl 100 ulyl 199 70[CISG/1997/2 1](Carbamide
case);lAwardlofl30INovemberl19970[CISG/1997/33](Canned orangeslcase);lAwardlofl10Februaryl20000[CISG,/2000,/01]
(Siliconlandlmanganeselalloylcase).

58 E.g. JAwardlofl50Septemberl19940[CISG/ 1994/ 10l(Equipmentlcase);IAwardlofl2 20Januaryl 19960[CISG/ 1996,/ 04]1(Palmloil
case);IAwardlofl41Aprill 19970[CISG/ 1997 /04 ]i(Blacklmelonlseedslcase);lAwardlofl 1 81August] 199 70[CISG,/1997 /2 6] VitaminlC
case)lAwardlofl2 70Julyl20000[CISG/2000/03]1(Steellscrapslicase);lAwardlofl 1 01Augusti20000[CISG/2000,/04]1(SiliconImetallcase).

59 E.g. ,JAwardlofl21Aprill19990[CISG/ 1999/ 18]1(Greylclothslcase).

Inlthislcase,lthelbuyerlclaimedithatlthelsellerldidInotldeliverlthelgoodsl(greylcloths)laccordingltolthelcontract,Jand
thelsellerlallegedithatlhelhadldelivereditolalthirdlpartylforldyeinglaslinstructedlbylthelbuyer.ITheltribunallsupportedithe
seller’slpositionlbasedlonlrelevantlevidences.

60 Awardlofl1 11Aprill19941[CISG/1994/06](Oldlpaperlcase).
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nolbasisltoldeclarelthelcontractlavoided.’ [AlsimilarlcaselbetweenlalChineselbuyerlandlalKorean
sellerfwaslalsolreported.®’

4.1.3. Conformityloflithelgoods

Inlladditionltolnonldeliverylloflgoods,lanotherlfrequentlylseenlbreachlisltheldeliveryloflnonl
conforminglgoodslbylthelseller.

UndetlArticlel350oflthelCISG,Ithelgoodsldeliveredlbylthelsellerlshalllconformlwithlthelcontractlin
quantity,lquality,ldescription,lpackagelandlotherlaspects.[Thel CIETACltribunalslinldifferentlcases
havelfoundlvariouslsituationslinlwhichlthelgoodsldeliveredididinotlconformlwithlthelcontract,lthe
qualitylofithelgoodsinotlconformingltolthelcontractualirequirementslbeinglanloftfoundlexample.”
[flalsampleloflgoodslhadlbeenlacceptedlandiconfirmedibylthelparties,ithelgoodslshouldlipossesslithe
qualitieslofithelsample.**IIf lhowever,Inolsamplelhadlbeenlconsideredibylthelparties,Itheltribunal
wouldﬂ‘beﬂinclinedﬂtoﬂemployﬂo‘cherﬂcriteria,Dsuchﬂasl]‘chosel]set[loutﬂinDArticlelB5(2)(a)[lofﬂthel]CISG.65
[flthelcontractlprovidedlforlspecialldescriptionsloflgoods,lsuchlasltheloriginlorithelmanufacture
time,thelgoodslshouldlconformlwithlsuchldescriptions.”

Thoughlnotlexplicitlylstated,lArticlel35(2)(a)lmaylbelusedlbyltheltribunallaslthelbasislto
pronouncelcertainlqualitylstandards,IwhichlwaslalsolfoundlinlotherlContractinglStates.  llnlone
caseldecidedlinl1993,*Itheltribunallheldlithatlthelqualitieslofleoodslshouldiconformliwithlnotlonly
thelcontract,lbutlalsolthelnationallorlindustriallstandardslofltheloriginloflgoods,landlthelqualities
publishedlorldeclaredibylthelmanufacturer.”lInlanotherlcase,ltheltribunalltriedltolreferlto
internationallqualitylstandardsiwhenlexamininglthelvaliditylofithelinspectionlreport.”

Speciallpackaginglandlshipmentlmightlbelrequiredlaccordingltolthelchemicallcharacteristicsloflithe
goods.lInlonelcaseloflalChineselsellerlsellinglheliotropinl(jasminelaldehyde)ltolallU.S.Ifirmlunder
theltermlCIF,Ithelsellerlneededltollpackagelthelgoodslunderlalcertainltemperaturelandlshiplithem
aslsoonllaslpractical.[However,Ithelsellerldidinotlcomplylwithlthelcontract,Iresultinglinlthelllosslof

61 Awardlofl150Februaryl19960[CISG/1996,/10]i(Hotkolledlplateslcase).

62 Awardlofl250Junel19970[CISG/1997/16]I(Artlpapericase).

63 Suchl as:0 Awardl ofll 220 Mayl 19961 [CISG/1996,/25]0 (Broadcasting) equipmentsl case);] Awardl ofll 250 Novemberl 1996
[CISG/1996/02](Chromiumlore case).

64 Suchllas:IAwardlofl181Septemberl19960[CISG/1996,/43](Agriculturallproductsicase).

65 See,lAwardlofl2600ctoberl19960[CISG/1996,/49]I(Cottonlbathltowellcase).

Inlthislcase,lbecauselnollsamplelwaslsealedluplbylthelpartiesitogether,ltheltribunalleventuallylfoundithelgoods
(cottonlbathltowels)Inonkonforminglforlnotifittinglforlpurposesiforithelgoodsloflthelsameldescriptionllordinarilylused
accordinglltolArticlel25(2)(a).

See,lalso:lAwardlofl2 2IMarchl19950[CISG/1995/05](Costumeslcase).

66 E.g.JAwardlofl50Septemberl19941[CISG/ 1994/ 10]I(Equipmentlcase).

67 See,IUNCITRALI Digestlofl casel lawllonll thel CISG, [ Articlel 35,0A/CN.9/SER.C/DIGEST/CISG/35,l paragraphll9,] at
<http://www.uncitral.org/uncitral/en/case_law/digests/cisg.html>.

68 Awardlofl100Julyl19930[CISG/1993/09]I(Heliotropinlcase).

69 Articlel62(2)loflthelContractiLawlmayltollsomellextentlbeloflreference.lltlprovidesithatlthelnationallorlindustriallstandards
forlqualitiesloflgoodslshalllapply,lwherelthelcontractldoesinotlprovidelthelqualitiesloflgoods,lthelpartieslcannotireach
supplementarylagreementlandlthelrelevantlarticlelinlthelcontractlandltheirltradelpracticelcannotlhelpltolspecifylthe
requirementsloflqualities.

70 Awardlofl8IMarchl19960[CISG/1996,/12]i(Oldlboxwoodlcorrugatedicartonllcase).
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goods.[TheltribunalldecidedlthatlithelgoodsldidInotlconformltolithelcontractlandlthelsellerlwaslin
breach.”

Whenlithelbuyerlhaslknownlotlcouldinotlhavellbeenlunawareloflthellackloflconformityllofigoodslat
theltimeloflthellconclusionloflthellcontract,lthelsellerlunderlArticlel35(3)lislnotlliablelforlsuchllack
oflconformity.lInlonelcase,lalChineselbuyerlhadlboughtlbeforelfromlanlltalianlsellerlthellsameltype
oflmachinelwithlthelsameldefects. “lAslinlthelpresentlcaselthelbuyerldidinotlspecifylinlthelsales
contractlthatlsuchldefectslshouldlbellexcluded,ltheltribunallthereforeldecidedlthat,laccordinglito
Articlel35(3),lthelbuyerlshouldihavelknownloflisuchldefectslandlthelsellerlwasInotlliablelforlthis.

Thelseller,lunderlArticlel36loflthelCISG[lislliablelforlanyllackloflconformitylexistinglatltheltime
thelriskIpassesltolthelbuyer. llnlonelcase,ltheltribunalldistinguishedlbetweenlevidentlsuperficial
defectslandllatentldefectslofigoods. I Theltribunaliwasloflthelviewlthatiwithlregardltolthelevident
superficialldefects,lthelbuyerlshouldlraiselhislobjectionlwithinlalreasonablellperiodlofltime
accordinglitolArticlel38landlArticlel39(1);Iwithlregardltolthellatentldefects,lthelbuyerlwaslentitled
tolraiselhisllobjectionlaccordinglitolArticlel39(2).

4.1.4. Buyer'sldutyltollexaminelthelgoodslandlgiveltimelylnotice

Theldutyloflbuyerltolexaminelthelgoodslandlgivelaltimelylnoticelofllackloflconformitylofithelgoods
underlArticlel38land39oflthelCISGllislrelatedltolthelnonlconformityloflgoodsldiscussed.

AccordingltolArticlel38(1)loflithelCISG,Ithelbuyerlshalllexaminelthelgoodslwithinlaslshortlalperiod
aslislpracticallinlthelcircumstances.lWhenlnolexaminationlhadlbeenlcarriedloutlwithinla
practicablelperiodlofltimelaccordinglitolArticlel38landlthelgoodslhadlbeenltaken,lthellbuyeriwould
beldeemedibyltheltribunallaslhavinglwaivedlhislrightloflexamination. [Whenlexaminationlhad
beenlmade,[litlshouldlbeldonelwithinllaslshortlalperiodlaslislpractical.[Inlonelcase,lconsideringlthat
theldistancellbetweenlithelunloadinglplacelandlthellexaminationlplacelwaslaboutlonelday’sliride,lthe
tribunallacceptedithelexaminationlreporticompletediwithinlthreeltolfourldaysiafterfunloading.™
WithinlthellperiodlprovidedlbylthelcontractlorldeemedlreasonablelaccordingltolArticlel39(1),lthe
buyerlmaylhavelraisedlcertainldefectslofligoods,Ibutlitlisinotlclearlwhetherlthelbuyerlislrequiredlto
notifylthelsellerloflalllofltheldefects./Onlthislpoint,linllonelcaseltheltribunallhaslheldlthatlthislisla
oaploflthelCISG.IBylreferringltolArticlel4 1loflthelContractlLaw' TandlArticlel4.6loflthe

71 Awardlofl2 30Februaryl19950[CISG,/1995/01]1(Jasminelaldehydelcase).

72 Awardlofl200Januaryl19941[CISG/1994/02](Hydrauliclpressimachinelcase).

73 Awardlofl160Julyl19960[CISG/1996/3 1[l(Hotlrolledlsteellplateslcase).

4 Awardlofl1290Marchl19991[CISG/1999/14]1(Flangeslcase).IAlsolsee,JAwardlofI300Marchl19991[CISG/1999/16]I(Flanges
case).

75 See,ll Awardl ofll 41 August] 19880 [CISG/1988/01]0 (Calculatorl assemblyll partsl) case);] Awardl ofl 120 Decemberl 1994
[CISG/ 1994/ 14])Sunflowerllseedslandlgroundnuticase);lAwardlofl1 6IMayl 199 50[CISG/ 1995/ 10]I(Leathedlsuitcaseslcase);IAward
ofl3 1Julyl19960[CISG/1996/34])(Sportlshoeslcase);lIAwardlofl1 81Septemberl19960[CISG/1996/43 I(Agriculturallproducts
case)jlAwardlofl260Junel19970[CISG/1997/17]i(Monohydratelzinclsulfatelcase)j]/Awardlofl1 310ctoberl 199 70[CISG/1997/30]
(Printinglmachinelcase);IAwardlofl51A prill19991[CISG/ 1999/ 19](Airlconditionerlequipmentslcase).

76 Awardlofl281Septemberl19960[CISG/1996/44](Gloveslcase).

1 Articlel4 1lprovides:1“Iflaldisputeloverithelunderstandingloflthelstandarditermsloccurs,litlshalllbelinterpretedlaccordinglto
generallunderstanding./Whereltherelareltwolorlmorelkindslofllinterpretation,lanlinterpretationlunfavorableltolthelparty
supplyinglthelstandardlitermslshalllbelpreferred [Wherelthelstandarditermslarelinconsistentlwithlnonlstandarditerms,ithe
latterlshalllbeladopted.”
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UNIDROITIPrincipleslofllnternationallCommerciallContracts, Bltheltribunalldecidedlthatithe
clauselinlthelcontractlshouldlbelinterpretedlagainstlthelsellerlwholpreparedithelcontractland
recognizedlthelbuyer’sladditionallallegationsllofldefectsloflgoodslafterlthelperiodlprovidediforlin
thelcontractlhadlexpired.”

Whenlthelbuyerlresoldlthelgoodslwithoutlexamination,lsomeltribunalslheldlthatlithelbuyerlhad
givenluplthelrightltolexaminelthelgoodslandlhadlacceptedithelgoods. “IHowever linlotherlcaseslin
whichlthelgoodslatltheldestinationlwereldirectlyldeliveredltolithelendluserlorlsublbuyer,lsome
tribunalsldecidedlthatlthellbuyerlmightlstilllbelentitledltolraiselhisllobjectionlinlrespectloflthe
qualitieslofleoodslifithelexaminationlwasldonelaccordingltolArticlel38.* Nnlsomelcases,lthelsubl
buyer’slrightloflexaminationlmightlbeldirectlylprovidediforlinlthelcontractlandlithuslsupportediby
theltribunal.*

Articlesl38(2)landl38(3)loflthel CISGlwerelalsolfrequentlylinvokedlbylthelCIETACltribunals,
especiallyllinlcaseslinlwhichlthelgoodslafterlarrivinglatlthelportsloflChinalwouldlbelfurther
transportedltolsomelinlandidestination.”’

4.2. Remediesloflthellbuyerl(exceptlforldamages)

AsldamageslislthelremedylmostlfrequentlylclaimedlandiruledlonlinlthelCIETAClawards,Ithislessay
willldiscusslitlseparatelylinlthelfollowinglpartlI1.6.ITherefore,lthelremedieslofithellbuyerldiscussed
herelandloflthelsellerldiscussedlinlpartlIl.5.2lwilllbelthoselprovidedlinlthelCISGlexceptlfor
damages.

4.2.1. Specificlperformance
InlthelcaseloflithelsellerlinlbreachlandlthelbuyerlclaiminglspecificlperformancelaccordingltollArticle

46(1),JArticlel28loflthelCISGlallowsljudgeslorlarbitratorsltolordetlspecificlperformancelaccording
tolthe lextifori.JArticlel18loflthelLECFI**IdidInotlexplicitlylprovidelforlthelremedyloflspecific

78 Articlel4.60“ContralProferentemlRule”Iprovides:1“Iflcontractltermslsuppliedibylonelpartylarelunclear,lanlinterpretation
againstlthatlpartylislpreferred.”

79 Awardlofl70Januaryl20000[CISG/2000/06]I(Cysteinellcase).

80 E.g.,lJAwardlofl200Februaryl 19940[CISG/1994/03]1(Cysteinelcase);1Awardlofl3 10Julyl 199 70[CISG/1997/2411(Axlelslecves
case).

81 E.g.,JAwardlofl2 30Februaryl19950[CISG/1995/01](Jasminelaldehydelcase).

82 E.g.JAwardlofl7IMayl19970(CISG/1997/12]I(Horsebeanlcase).

83 See,JAwardlofl50Julyl 19930[CISG/1993/08]1(Copperizedisteell pipesicase);lAwardlofll6lSeptemberl 19961[CISG/1996,/42]
(Engineslcase);1Awardlofl2 30Julyl19970[CISG/1997/23]1(Polypropylenelcase);]Awardlofl30IMarchl19991[CISG/1999/17]
(Electriclheaterlcase);lAwardlofl2001Aprill 19990[CISG/ 1999/ 2 3]i(Fillinglmachinelcase).

84 Articlel18loflthe]LECFIlprovides:“Iflalpartylfailsitolperformlthelcontractlorlitsiperformancelofithelcontractuallobligations
doeslnotlconformltolthelagreedlterms.[Whichlconstituteslalbreachloflcontract,lthelotherlpartylislentitleditolclaimldamages
orldemandlotherlreasonablelremediallmeasures.[Iflthellosseslsufferedibylthelotherlpartylcannotlbelcompletelylmadellup
afterltheladoptionloflsuchlremediallmeasures,lthelotherlpartylshalllstilllhavelthelrightltolclaimldamages.”
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performancelbutlonlylthel“damageslandlotherlreasonablelremediallmeasures”. "IHowever,lthe
ContractiLawlinlitslArticlel1 10*providesiforithelremedyloflspecificlperformance.

Nevertheless,Imaybelbecauseloflthelinternationallcharacterloflinternationallsaleslcontractslandlthe
relevantllobstacleslforlspecificlperformance,ltherelarelonlylalfewlCIETACllawardslinlwhichlspecific
performancelaslalremedylhadlbeenlgrantedltolthelbuyer.lOnelcaselwaslreportedlinlwhichlthe
tribunalUdg;:idedﬂthatﬂtheﬂcontractﬂshouldﬂcontinuel]toﬂbeﬂperformedﬂandﬂtheﬂsellerﬂshould[ldeliver
thelgoods.

4.2.2. Tolrequirellrepair

UnderlArticlel46(3),lthelbuyerlmaylirequirelthelsellerltolremedylthellackloflconformitylbylrepair.
InlthelaforesaidlcaselbetweenlithelChineselbuyerlandithelltalianlsellerlinlpartlll.4.1.3,lthelseller
waslfoundlinotlliablelforltheldefectsloflgoodslunderlArticlel35(3);lhowever,ltheltribunallrequired
thelsellerltolrepaitlthelmachinelbylreplacinglalnewlpartlatlhislownlcost,lwhileldismissinglthelother
claimsloflbuyer.*®

4.2.3. Toldeclarelthelcontractllavoided

ThelbuyerlunderlArticlel49oflthelCISGImayldeclarelthelcontractlavoided.lIflthellcontractllis
declaredlavoided,lthelpartieslshalllperformltheirlobligationslunderlArticlesI8 1tol84.IEspeciallylif
bothlpartieslhavellperformedlthelcontract,linlprinciplelthelsellerlshalllreimburselthelpriceltolthe
buyerlandlthelbuyerlshalllreturnltheleoodsitolthelseller.”

Thelltypicallcircumstancellislthatlthelsellerlislinlfundamentallbreachlsolthatlithelbuyerlislentitledlito
declarelthelcontractlavoidediunderlArticlel49(1)(a). Nnlsuchlcases,Articlel25 Iwaslfrequently
invokedltolchecklwhetherlthelsellerfwaslinlfundamentallbreach.’”

85 ForlthelcomparativelstudylonlspecificlperformancelunderlthelCISGlandIGPCL,JLECFLIandlIEconomiclContractlLawlof
thelPeople’siRepublicloflIChina,lsee:ISHEN,[Jianmingl[China]:IThelRemedyloflRequiringlPerformancelUnderllthelCISG
andlthelRelevanceloflDomesticlRules,lin:1130ArizonalJournallofllnternationallandlComparativelLawl(1996),lpp.012 531306,
onlinelversionlatl<Thttp://www.cisg.law.pace.edu/cisg/biblio/shen 1.html#a10>.

86 Articlel1 10loflthelContractlLawlprovides:1“Wherelonelpartyltolalcontractlfailsltolperformlthelnonlmonetaryldebtlotlits
performanceloflnonlmonetaryldebtifailsltolsatisfyltheltermsloflthelcontract,lthelotherlpartylmaylrequestlitltolperformlit
exceptlunderlanyloflithelfollowinglcircumstances:Itlislunableltolbelperformedlinllawlorlinlifact;

Thelobjectlofltheldebtlislunfitlforlcompulsorylperformancelorlthelperformancelexpenseslarelexcessivelylhigh;lor
Thelcreditorlfailsitolrequestlforlthelperformancelwithinlalreasonableltimelperiod.”

87 Awardlofl3010c¢toberl19910[CISG/1991/04](Rolllaluminumlcase).

88 Awardlofl200Januaryl19940[CISG/1994/02](Hydrauliclpressimachinelcase).

89 ForlthelcomparativelstudylonllavoidanceloflcontractlunderlthelCISGlandIGPCL,ILECFLIandIEconomiclContractlLawlof
thelPeople’siRepubliclofIChina,lsee:ISHEN,[Jianmingl[Chinal:lDeclaringlthelContractlAvoided:IThelU.N.ISales
ConventionllinlthelChineselContext,lin:110INewlYorklInternationallLawlReviewl(1997),lpp.07057 Jonlinelversionlatl<
http://www.cisg.law.pace.edu/cisg/biblio/shen.htmlIl>.

90 Suchllas:0 Awardl ofll 250 Februaryll 19930[CISG/1993,/05]1(Terylenel drawltexturingl machinel case);] Awardl ofl 200 Julyl 1993
[CISG/1993/10](Shapinglmachinelcase);lAwardlofl2 500ctoberl19940[CISG/1994/13](Highltensilelsteellbarslcase);]Awardlof
220Januaryl19960[CISG/1996,/04]1(Palmloillcase);lAwardlofl2 31Decemberl19960[CISG/1996/5 7] Carbazolelcase);]Award
ofl501Augustl19970[CISG/1997/25])(Coldiolledlcoilslcase);IAwardlofl2 90Januaryl20000[CISG,/2000,/08]1(Steellbottlelcase).

91 See,IAwardlofl6lAprill 19940[CISG/1994/05 ]I Printinglmachinelcase);lAwardlofl2 20Mayl 19960[CISG/ 1996,/ 2 5]((Broadcasting
equipmentslcase);1Awardlofl181Augustl19970[CISG/1997/26]1(VitaminlClcase);1Awardlofl191Decemberl1997
[CISG/1997/36](Steellcase).
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InlonelcaselinlwhichlalChineselsellerlsoldldownlwearltollalCzechlbuyerlatlalcomparativelyllow
price,ltheltribunallheldlwhatlthelbuyerlwaslentitledltolexpectlunderlArticlel2 5Ishouldlbelgoods
conforminglwithlthelcontractlorlthelprofitsithelbuyerimightlgetlbylresale. “IIflthelqualitieslof
goods,lespeciallylthelpercentagelofitheldownlwaddedlin,lconformedltolthelstandardslaslclaimediby
thelbuyer,lthelpricelwouldlhavelbeenlseveralltimeslhigherlthanlthatlinlthelcontract.lConsidering
thellevelloflprice,ltheltribunalldecidedlthatlthelgoodslthatithelbuyerlwaslentitledltolexpectlwere
justlthosellconsistentlwithlsuchlprice.[Tolweighlthelextentloflthelseller’sIbreach,ltheltribunal
furtherlinterpretedithelwordl“substantially”l(“Shizhixinglde”l-linlChinese pinyin)linlArticlel250as
“mostly”’I(“Dabufenlde”I-linlChinese pinyin)lorl“Basically”I(“Jibenshang”l-linlChinese pinyin).
However,linlanotherlcase,ltheltribunallwhenlanalyzinglwhetherlthelsellerlwaslinlfundamental
breachlreliedlmoreluponlthelprovisionlinlArticlel29(1)” loflthelLECFIlthanlArticlel2 5loflthe
CISG,lwhichltolsomelextentlisinotlinlaccordancelwithlthelautonomouslinterpretationlirequiredlby

Articlel7(1)loflthelCISG.”*

Inladdition,lpursuantltolArticlel26loflthel CISG,laldeclarationloflavoidancelloflthelcontractimay

notlbelleffectivelwithoutlnoticeltolthelotherlparty,lwhichlwaslalsoldecidedlinlsomelCIETAC
95

cases.

Whenlthelsellerlwronglyldeemedlthellbuyerlinlfundamentallbreachlandldeclaredlthelcontract
avoidedlsolaslitolrejectlitheldeliveryloflithelgoods,lthelsellerThimselfimightibelexposeditolthelrisklof
beinglfoundlinlfundamentallbreachlbyltheltribunal.ICorrespondingly,ithelbuyerlislalsolatlhis
ownlriskltoljudgelwhetherlthelsellerlislinlfundamentallbreachlwhenlthelbuyerldeclinesltolperform
hislobligationltolpaylithelprice.””

Whenlthelsellerlhasldeliveredlthelgoods,lthelbuyerlwouldlloselhislrightltoldeclarelthelgoods
avoided,lbutlthelbuyerlmightlstilllhavelopportunitiesltoldolsolunderlthelexceptionslprovidedlifor
underlArticlel49(2)(b)(i),lespeciallylifithelgoodslhaveldefects. I Thelbuyerlmaylalsolaccordinglito
Articlell47(1)lfixlanladditionallgracelperiodiforithelsellerltolperformlhislobligations,latlthe

92 Awardlofl22IMarchl19950[CISG/1995,/05](Costumeslcase).
93 Articlel290oflthelLECFIlprovided:I“AllpartylshalllhavelthelrightItolnotifylthelotherlpartylthatlalcontractlisirescindedlinlany
oflthelfollowinglsituations:I(1)liflithelotherlpartylhaslbreachedlthelcontract,lthusladverselylaffectingltheleconomiclbenefits
theylexpectedltolreceivelatltheltimelofithelconclusionloflithelcontract...” Forlreaders Ireference,1Articlel94loflthelContract
Lawlislcitedlaslfollows:
“Thelpartiesltolalcontractimaylrescindlthelcontractlunderlanyloflthelfollowinglcircumstances:

(1) Thelpurposelofithelcontractlisinotlableltolbelrealizedlbecauseloflforcelmajeure;

) Onelpartyltolthelcontractlexpresseslexplicitlylorlindicateslthroughlitslacts,Ibeforelthelexpirylofithelperformance
period,lthatlitlwilllnotlperformlthelprincipalldebtlobligations;

3) Onell partyl tol thel contractl delaysl inll performinglthel principall debtl obligationsl andll fails,lafterl beingl urged,l to
performlthemlwithinlalreasonableltimelperiod;

“4) Oneélpartyltoll thel contract] delayslinl performingll thel debt] obligationsl orl commitsl otherlactslinlbreachl ofl the
contractlsolthatlthelpurposelofithelcontractlisinotlableltolbelrealized;lor

(5) Otherlcircumstanceslaslstipulatedlbyllaw.”
Thoughlnol“fundamentallbreachlislexplicitlylused,litslitem(4)lisldeemedlaslsimilarlitol Articlel2 5loflthelCISGlto

certainfextent.

94 Awardlofl250Junel19970[CISG/1997/16]i(Artlpaperllcase).

95 See,] Awardlofl 220Marchl 19950[CISG/1995/05]1(Costumesl case);] Awardlofll 240 Aprill 19970 [CISG/1997/09]1(Oxidized
aluminumlcase).

96 E.g.,JAwardl 230 Aprill 19950[CISG/1995/07]1(Australian] rawlwooll case);l Awardl ofll 100 Octoberl 19960[CISG/1996,/45]
(Petroleumlcokelcase);JAwardlofl10Februaryl20000[CISG,/2000,/01]1(Siliconlandlmanganeselalloylcase).

97 E.g.,JAwardlofl150Februaryl1996[[CISG,/ 1996,/ 10](Hotolledlplatesicase);IAwardlofl300Aprill 199 70[CISG/1997/10]) Ferrol
Molybdenumlalloylcase).

98 E.g. JAwardlofl1 70Aprill 19960[CISG/ 1996/ 19]I(Gaslpurifiersicase).
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expirationloflwhichlthelbuyerlmaylfurtherldeclarelthelcontractlavoidedlunderlArticlel49(1)(b)lor
49(2)(b)(ii)ﬂwhenﬂapplicable.99U1nﬂaﬂcase,UaUSwiss[lsellerﬂonlyﬂdeliveredﬂpartsﬂoﬂ]goodsﬂatﬂthe
expirationlofltheladditionallperiodifixedlbylthelbuyer,landltheltribunalldecidedlthatlthelbuyer
mightldeclarelthelcontractlavoided.' *IAlsimilarlcaselwaslreportediwithlrespectitolalcontractlfor
saleloflsteellbetweenlalChineselbuyerlandlanlItalianlseller. “'lInlconsideringlwhetherlthelbuyerlhad
tolsendlalnoticeltolthelsellerltoldeclarelthelcontractlavoidedlatithellexpirationlofltheladditional
periodlofltime,loneltribunallwasloflthelviewlthatlitlwaslnotlnecessarylaslithelbuyerlhadlexplicitly
indicatedlhislintentionlwhenlhelgrantedithelsellerlsuchladditionallperiod.

[fithelbuyerlhaslsuccessfullyldeclaredlithelcontractlavoided,lunderlArticlel8 1(2)landlArticlel84lof
thelCISG,lwhenlthelpartieslhavelperformedithelcontract,lthelbuyerlislobligatedltolreturnlthe
goodslitolthelselleriwithlaccountingltolthelsellerlforlbenefitslitthaslderivedifromlthelgoods " Tand
thelsellerlislobligatedltolreturnlthelpriceltolthelbuyerlwithlthelpaymentloficertainlinterest. TThe
seller’slobligationltolpaylinterestlonlthelrefundablelpricelunderllArticlel84lisltolsomelextent
differentifromltheldutylofithelsellerltolpaylinterestlunderlArticlel78. “IThelbuyermaylinladdition
accordingltolArticlel45(2)lclaimldamageslaccordinglitolArticles]740tol7 7 Iwhichlwilllbeldiscussed
separatelylinlfollowinglpartlI1.6.

4.2.4. Tolreducelthelprice

Thelbuyer’slrightltolreducelthelpricelwhenlthelgoodsldidInoticonformlwithlthelcontractlunder
Articlel5000flthelCISGlhaslbeenlsupportedibyltheltribunalslinlalnumbetlofICIETAClawards.*TIn
onellcase,lthelbuyerlclaimedldamages,lbutltheltribunallfoundlthatlthelevidencellandlbasislprovided
bylthelbuyerlforlhislclaimlforldamagesliwerelnotlsufficientlandivoluntarilyllpursuantlitolArticlel50
decidedlonlithelreductionlofipricelasithelreasonablelremedylinlsuchlcircumstances.

99 Suchllas:]Awardlofl15INovemberl19960[CISG/1996/52])(OxytetracyclinelHCLlcase).

100 Awardlofl50Septemberl19940[CISG/1994/10]I(Equipmentlcase).

101 Awardlofl190Septemberl19941[CISG/1994/11]K(Steellcase).

102 Awardlofl250Decemberl1998[[CISG/1998/10]iBasiclpiglironlcase).

103 E.g.,JAwardlofl2 31Decemberl19960[CISG/1996,/57](Carbazolelcase).

104  E.g.JAwardlofl22IMayl19960[CISG,/1996,25])Broadcastinglequipmentslcase);lAwardlofl2 70Julyl2 0000[CISG,/2000,/03]1(Steel
scrapsllecase).

105 E.g.,JAwardlofl3000ctoberl199 11[CISG/1991/04]I(Rolllaluminumlcase);JAwardlofl300Novemberl 19981[CISG/1998,/08]
(Glasswarelcase);1Awardlofl2 70Julyl20000[CISG,/2000/03]1(Steellscrapsicase). Alsolsee,1Awardlofl300Marchl1999
[CISG/1999/17]I(Electriclheaterlcase).lInlthislcase,lthelsellerlwasinotlfoundlinlfundamentallbreach.[Theltribunalldecided
thatlthelreductionloflpricelshouldlbeladopted .[Whenllthelsellerlrefundedlthelreducedipartlofiprice,ltheltribunallheldithat
helunderlArticlel84(1)Ishouldlpaylrelevantlinterests.

106 SuchlasIAwardlofI8lAugustl19960[CISG/1996/36])Diaperimachinelcase);lAwardlofl9Augustl19960[CISG/1996,/37]1(Shirts
case);lAwardlofl18ISeptemberl19960[CISG/1996/43]1(Agriculturallproductsicase);]JAwardlofl280September]1996
[CISG/1996/44](Gloveslcase);]Awardlofl2 001Aprill19990[CISG/1999/2 3]i(Fillinglmachinelcase);1Awardlofl2 1IMayl1999
[CISG/1999/26](Excavatinglmachinelcase).

107 Awardlofl30IMarchl19990[CISG/1999/17]I(Electriclheaterlcase).

21



NordidJournallofICommerciallLawlissuel20050%2

5. ObligationslloflthelBuyerlandIRemediesloflthelSellerl(exceptlforiDamages)

5.1.  Obligationsloflthelbuyer
5.1.1. Paymentlofithelprice

UnderlArticles]53land154loflthe]lCISG,loneloflthelbuyer’slmainlobligationslisltolpaylthelpricelfor
thelgoods.

Inlinternationallitrade,lthelL/Clisloneloflthelmostlifrequentlylusedlpaymentimethods.[Whenlthe
contractlprovideslalL/Claslthelpaymentimethod,lthelbuyerlislobligatedltolestablishlthell/Clas
requiredibylthelcontract.lIflthelbuyerlfailsitolissuelthelL/C,lhelwilllbelfoundlinlbreachlbylthe

. 108
tribunal.

However,lthellissuanceloflithellL/Clisinotlthelendloflthelbuyer’slobligationltolpay.lAccordingltolthe
relevantlinternationallpracticelforllanlL/C,lespecially]lUCPI500loflithellnternationallChamberllof
Commerce,lthellL/Clagreementlitselflconstituteslallegallrelationlthatlislseparatelfromlthelsales
contractlbetweenlthelsellerlandlbuyer.]Thelreasonslforlwhichllalbankldeclinesltolpaylthelseller,
especiallylthelnonlconformitylofltheldocumentslpresentedibylthelsellerlwithlthelL/C,Imightlnot
beldirectlylreliedlonlbylthelbuyer,lunlesslsuchlnonlconformityllconstituteslalbreachloflcontract
underlthelsaleslcontractlitself.ITherefore,lwhenlthelbuyerldoesinotlfulfilllthelobligationlof
paymentleventually,levenlifithell/Clhaslbeenlissued,lthelbuyerlunderlthelsaleslcontractlshalllstill
paylthelsellerlbylmeansloflthelL/Clorlbylsubstitutelmethods. IForlinstance,linlonelcase,lthe
tribunallheldlthatlthelnonlconformityllofldocumentsliwithlthell/Clwaslnotlifundamentallunderlthe
saleslcontractlsolthatlthelbuyerlmightinotldeclarelthelcontractlavoidedlandlithelbuyerlshouldlstill
paylthelpricelwhenlthelmethodloflpaymentbylL/Clbecamelvoid." TInlanotherlinterestinglcase,
evenlafter(thelbuyerlhadlpaidithelmoneyltolthelissuinglbank,lthelbuyerlmightlstilllbelobligatedlito
paylthelsellerldirectlylunderlthelsaleslcontractiwhenlithelissuinglbanklwaslinlinsolvencyltolpaylthe
seller.[Theltribunallinladditionlimpliedithatlitlwaslthelbuyer’sldutyltolchooselalreliablelandlsolvent
issuinglbank.

Inlgeneral,lthellL/Clshalllarrivelatlthelsellerlbyltheltimeloflshipment.[Thislobligationloflthelbuyer
waslindicatedlinllonellcase,linlwhichllonlthelexpirationldaylofithelissued]L/Clthelbuyerlipromised
hellwouldlmodifylthelL/Clinlthelfollowingldayslandlrequestedlthelsellerltolshiplthelgoodslfirst,Ibut
thelsellerlirejectedlshipmentloflithelgoodslunlessithelL/Clhadlbeenldulylextended.[Theltribunal,
referringlitolrelevantlinternationallpractice,lworksloflsomelChineselandlU.S.IscholarslandiSections
20325(1)land050106loflthe UniformICommerciallCodeloflU.S.,ldecidedlthatithelsellerlwaslentitledlto
receivelthelformallL/Clorlformallnoticelfromlthelissuinglbanklbeforelshipmentlandlhadlnolduties

108  Suchlas:lAwardlofl230Aprill 19970[{CISG/1997/07]1(Groundnutlcase);l Awardlofl 300 Aprill 199 70[CISG/1997/10]1(Ferrol
Molybdenumllalloylcase);lAwardlofl2 2IMayl19970[CISG/1997/13]1(Soybeanloillcase);1Awardlofl260Junel 199 70[CISG/1997/17]
(Monohydratelzinclsulfatelcase);lAwardlofi2 10Julyl 19970[CISG/1997/ 2 21I(Yamltyedifabriclcase);IAwardlofl161Decemberl1997
[CISG/1997/35](Hotldippedlgalvanizedlsteellcoilslcase);lIAwardlofl6l]anuaryl19990[CISG,/1999,/04](Woollcase);]Awardlofl12
Februaryl19991[CISG/1999/08]1(Chromelplatinglmachinelcase);lAwardlofl1 20Februaryl19990[CISG/1999,/09](Nickellplating
machinelcase);JAwardlofl 1IMarchl119990[CISG/1999/12](Cannedlorangeslcase);1AwardlofI8IA prill[ CISG,/1999,/2 1]((Wool
case);[Awardlofl3 11Decemberl19990[CISG/1999/32]i(Steellcoillcase).

109 E.g.,JAwardlofl150Februaryl19960[CISG/1996/10]l(Hotkolledlplateslcase);IAwardlofl160Junel 199 70[CISG,/1997/15])Leather
case);IAwardlofl11Aprill19970(CISG/1997/02])(Fishmeallcase).

110 Awardlofl250Junel19970[CISG/1997/16]i(Artlpaperlcase).

111 Awardlofl280Januaryl19991[CISG/1999/06]I(Refrigeratinglmachinelcase).
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tolacceptlthelbuyer’slorallcommitments.' “IThelbuyer’slobligationltolissuelthelL/Clbefore
shipmentiwaslstatedlinlanotherlcaselaslwell.' “THowever,lhowllonglbeforelthelshipmentithatlthe
buyerlshouldlissuelthell/Clmightldifferlinldifferentlcases.[Theltribunalloncelinlonelcaseldecided
thatltwelveldayslbeforelthelshipmentlwaslsufficientlevenliflthelsellerlallegedlthelpracticeltolbelat
leastlfifteenldays.

Moreover,lthelbuyerlmightineedltolmodifylthelL/Clasltolenablelthelsellerltolsubmitlconforming
documentslandllarrangelthellshipment,lifithelpartieslreachedlnewlagreementslwhilelimplementing
thelcontract,JorlunderlArticlel4 71oflthelCISG,Ithelbuyerlgrantedithelsellerlanladditionallperiodlof
timeltolperformlhislobligations.'"IHowever,ltheldutyloflsellerltolsendinoticeloflshipmentiwas
correspondinglyldeemedltolbelrequiredlunderlcertainlitermslselected.lForlinstance,linllonelcase,lthe
tribunallheldlthatlunderltheltermICFR,lthelbuyerlmightinotimodifylthelL/Cluntillthelseller
notifiedithelbuyerlofithelshipment.'™

Withlregardltoltheltimeloflpayment,lArticlel58loflthel CISGlwaslinvokedlbyltheltribunallinlone
caseltolsupportlthelbuyer’slclaimlforlgettingltheldocumentslforithelgoodslandlanlopportunitylito
examinelthelgoodsibeforelhelpaidithelprice.'”

Otherlpaymentlmethods,le.g.,ID/Al(Documentlagainstlacceptance)' landlT/Tl(Telegraphic
transfer)' " Imaylalsolbelemployed.lInlsuchlcases,IthelbuyerlwaslalsolboundlbylArticlel54loflthe
CISGltolpaylthelpricelinlduelmanner.

5.1.2. Takingldelivery

UnderlArticles]53landl60loflthelCISG,Ithelbuyerlshallltakelalllreasonablelactslinlorderltolenable
thelsellerltolmakeldeliverylandlforlithelbuyerltoltakeldeliveryloflthelgoods.

TheltermIFOBlisloftenlusedlinlinternationalltrade.lAccordinglitolIncotermsl1990landi2000Iwhich
werelappliedlfrequentlylinlthelCIETAClawardslreported,lunderltheltermIFOB,lthelbuyerlshall
contractlatlhislownlexpenselforlthelcarriagelofithelgoodslfromlthelnamedlportlofishipmentlto
enablelthelsellerltoldeliverlthelgoodslonlboardlthelvessellnominatedlbylthelbuyer.IWhenlthellbuyer
failedl]tol]lrzl(?minatel]theﬂvesselﬂasﬂrequiredﬂbyﬂtheﬂcontract,UheUwouldl]beﬂfoundﬂinﬂbreachﬂbyﬂthe
tribunal.

Thellbuyer’slfailureltoltakeldeliverylmaylalsolloccutlinlotherlcircumstances.lInlonelcase,lalU.S.
buyerlrefusedltoltakeldeliverylbecauselhelcouldinotiprocurelthelnecessarylapprovalsloflrelevant

112 Awardlofl181Decemberl19960[CISG/1996/56]K Lentilslcase).

113 Awardlofl2 10Julyl19970(CISG/1997/22]i(Yamldyedlfabriclcase).

114 Awardi230Aprill19950[CISG/1995/07[I(Australianlrawlwoollcase).

115 E.g.,JAwardlofl50Septemberl19941[CISG/ 1994/ 10]I(Equipmentlcase);lAwardlofl 1 61Decemberl 199 70[CISG/1997/35](Hot
dippedigalvanizedlsteellcoilsicase);1Awardlofl1000ctoberl19960[CISG/1996,/451(Petroleumlcokelcase).

116 Awardlofll1 10Februaryl20000[CISG/2000/02]i(Siliconlmetallcase).

117 E.g.,JAwardlofl300Marchl19940[CISG/1994/04]iBoletusledulislcase).

118  SuchlaslAwardlofl140Februaryl19960[CISG/1996,/09](Bicyclelcase).

119 SuchlaslAwardlofl26INovemberl19981[CISG,/1998/07](Oldlpapericase).

120 E.g.,JAwardlofl80Marchll 19961[CISG/1996/13]1(Horsebeanl case);l Awardl of] 160 Augustl 19961{CISG/1996,/39]1(Dioctyl
phthalatelcase);lAwardlofl2 50Novemberl19960[CISG/1996,/02]1(Chromiumlorelcase);lIAwardlofl181Decemberl1996
[CISG/1996/56]I(Lentilslcase).
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U.S.lgovernmentllagencies.lAfterldismissinglthelbuyer’slallegationlloflforcelmajeure,ltheltribunal
decidedlthatlthelbuyerlwaslinlfundamentallbreachloflcontractlbecauseloflhislfailureltoltake
delivery."”!

5.2. Remediesloflithelsellerl(exceptlforldamages)

Aslmentionedllabove,lthelremedylofldamageslwilllbelseparatelyldiscussedlinlithelfollowinglpartlIL.6
andlonlylthelotherlremedieslofithelsellerldecidedlinlthel CIETACllawardslwilllbeldiscussedlhere.

5.2.1. Specifidlperformance

PursuantltolArticlel6 2loflthellCISG lthelsellerlmaylrequirelthelbuyerltolperformlthelcontract,lwith
Articlel28lbeingltakenlintollconsiderationlasliwell.llflthelbuyerlhadlacceptedithelgoods,lthe
tribunalslinimanylcasesldecidedlthatlthelbuyerlshouldlperformlhislobligationsltolpaylthelprice
whenlhelwaslinlbreach."”’IWhenlthelbuyerlwaslobligatedltolpaylthelpricelinlarrears,lbesideslthe
price,laccordinglitolArticlel78ltheltribunallwouldinormallylrequirelthelbuyerltolpaylrelevant
interestltolthelsellerlatlanlannuallratelranginglfromi5%ltol8%. >’

5.2.2. Toldeclarelthelcontractlavoided

ThelsellerlmaylalsolldeclarelthelcontractlavoidedlaccordinglitolArticlel64loflthelCISGI.IWhenlthe
buyerlislinlfundamentallbreach,le.g.,lrefusinglitolpaylthellprice,lthelsellerlmayldeclarelthelcontract
avoidedllunderlArticlel64(1)(a) 124.DWhenﬂtheDsellerﬂhasﬂgrantedﬂtheﬂbuyerﬂ anladditionallperiodlof
timeltollperformlhislobligationslandlthelbuyerldoeslnotldolsolatithelexpirationloflsuchltime,lthe
sellerlmaylalsoldeclarelithelcontractlavoidedlpursuantltolArticlel64(1)(b). 125UInDoneDcase,Dafter
issuinglthelL/C,lthelbuyerldeniedltolacceptithelgoodslandlithelcorrespondingldocumentslland
requestedlalireductionloflipricelbylalleginglthatltheldocumentsldidinotlconformlwithlthelL/C.IThe
tribunallfoundlthelnonlkonformitylinltheldocumentslwasljustlalminotlclericallerror,landltherefore
decidedlthatlthelbuyerlwaslinlfundamentallbreachlforldenyinglthelgoodslandlallowedlthelsellerlito

121 Awardlofl7IMayl19970[CISG/1997/11]i(Sanguinarinelcase).

122 Suchlas:]Awardlofll 120 Decemberl 199401(CISG/ 1994/ 14]1 (Sunflowerl seedsll andll groundnutl case);]1 Awardl ofl 161 Mayll 1996
[CISG/1996/24](Cashmerelsweaterslcase);]Awardlofl3 1IMayl19960[CISG/1996,/2 7]I(Children’sljacketslcase);l]Awardlofl15
Octoberl19960[CISG/1996/46]Cannedichufalcase);IAwardlofl1 30Januaryl19990[CISG/1999/05](Latexlgloveslcase).

123 E.g. JAwardlofl300Augustl19960[CISG/1996,/40]Brakelpadsicase);l1Awardlofl1510ctoberl19960[CISG/1996,/46](Canned
chufalcase);lAwardlofl1 50Decemberl 19980[CISG/1998/09]1(Shirtslcase);lAwardlofl28[Januaryl19991[CISG/1999,/06]
(Refrigeratinglmachinelcase);]JAwardlofl2 50Februaryl19991[CISG,/1999/10]1(Cottonlvestlcase);lAwardlofl2 50Februaryl1999
[CISG/1999/11]I(Women’sltrousersicase);lAwardlofl2 50Marchl19990[CISG/1999/13]I(Women sltrousersicase);]Awardlofl28
Mayl19990[CISG/1999/02] Veneerlimportlcase);]Awardlofl3 1IMayll 19990[CISG/1999/2 7]i(Indiumlingotslcase);lAwardlofl1 1
Junel19990[CISG/ 1999/ 291 Agriculturallchemicallproductslcase);lAwardlofl30[Junel19991[CISG/1999/3 1]I(Axletreelcase);
Awardlofl16IMayl19960[CISG/1996/24](Cashmerelsweaterslcase).

124  E.g.JAwardlofl18IDecemberl19960[CISG/1996/56])Lentilslcase);lAwardlofl28INovemberl19960[CISG/1996,/54]1(Molyl
oxidellcase).

125 Suchllas:IAwardlofl1IMarchl199901[CISG/1999/12](Cannedlorangesicase) [However,linlthislcase,ltheltribunallinvokedlArticle
64(1)(a),IwhichlactuallylshouldibelArticlel64(1)(b).
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declarelthelcontractlavoided. Nnlsuchlcases,whenldeclaringlthelcontractlavoidedithelsellerloften
atlthelsameltimelclaimedidamages.'”’

Articlel26loflthelCISGlapplieslwhenlthelsellerlintendsltoldeclarelthelcontractlavoided.lInlone
case,lalfaxinoticelsentlbylthelselleltolthelbuyeriwasldeemedlenough. *IAndlinlanlexceptionallcase,
theltribunallheldlthatlwhenlthelbuyerlhadlapparentlylrepudiatedlthelcontract,lthelsellerlneedinot
sendlthelnoticeltolthelbuyer.'”

6. Damages

OfllallithelremedieslavailableltolthelpartieslinlthelCISG,lthelremedylofldamageslislthelmost
popularlonelclaimedlandliruledlonlbylthel CIETACltribunals.

UnderlArticlel45(1)(b)loflthelCISG,IthelbuyerlmaylclaimldamageslaslprovidedlinlArticles]74ltol 77,
andlsuchlrightlwilllnotlbellexcludedlwhenlhelclaimslotherlremedieslaccordingltolArticlel45(2).
SimilarlrightslarelprovidedlforlithelsellerlinlArticlel6 1(1)(b)landl6 1(2).

6.1. Typeslofilosses

Articlel74loflthelCISGlgenerallylprovideslanlaggrievedlpartylwithldamagesliconsistinglofl“alsum
equalltolthelloss,lincludingllosslofliprofit,lsufferedl...laslalconsequenceloflithelbreach.”lAccording
tolsomelcommentators,lArticlel74lcoversltwolmainlcategoriesllofllossesltolbelcompensated,[li.e.,lthe
diminutionloflthelaggrievedlparty’slpropertylandihisllosslofiprofit. IInlthelCIETAClawards
reported,lthellossesloflthelaggrievedlpartylforlwhichldamageslawardedlhavelalsolifallenlintolthese
twolmainlcategories.

6.1.1. Diminutionloflthellaggrievedlparty’slproperty

Inlthislcategoryllofllosses,“actualllosses”lorl“directllosses”,Ibylwhichltheltribunalsiusedltoldescribe
certainllosseslalreadylincurred,lwerelawardedlinlalnumberloflthelCIETAClcases.Priceldifference,
aslparticularlylprovidediforlinlArticlesl7 5landl76loflithellCISG,loftenlappearedlinlthe[CIETAC
caseslreported,lthoughliwithlcertainlexceptionallcaseslitolbelelaboratedlinlithellfollowinglsections.lIn
addition,lthelauthorlwilllalsoldiscusslthelexpendituresliforlarbitrationlaslalseparateltypeloflloss

sinceltheldamageslforlthemlwerelfrequentlylawardedlaccordingltolthelArbitrationlRuleslof
CIETAC.

- “Actualllosseslandl“Directllosses”

126 Awardlofl40Junel19990[CISG/1999/28]i(Industriallrawlmateriallcase).
127 E.g. JAwardlofl60Januaryl19991[CISG/1999/04]I(Woollcase).

128 AwardlofI81Aprill[CISG/1999/2 11I(Woollcase).

129  Awardlofl4lJunel19990[CISG/1999/28](Industriallraulmateriallcase).
130 V.IKnapp,IC.IM.IBiancal&IM.IJ.[Bonelll(ed), supralnotel38,latl543.
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InlsomellCIETACllawards,lwhenldescribinglrelevantllosseslofithelaggrievedlparty,lsomeltribunals
usedltwolconcepts,li.e.,lthel“actualllosses”I(“Shijilsunshi”l-linlChinese pinyin)landl“directllosses”
(“Zhijielsunshi”l-linlChinese pinyin).

Thel“actualllosses”Ithatltheltribunalsleverlawardedlincluded:Ithelcompensationlpaidlbylthe
aggrievedlpartyltolhislsublbuyerlsupportedibylthelcourt’sljudgment, Tthelstoragelfeeslpaid,
freight landltransshipmentlfreight, Ifeeslforlloadinglandlunloading,Ipriceldifference, Ifees
forlissuinglthelL/C linspectionlfees,” Tandlimportifees. IOnlthelcontrary,lthellostlprofitiwaslinot
deemedibylsomeltribunalslaslactualllosses.”

Thel“directllosses”ldecidedlinlthe] CIETAClawardslincluded:Ithelcompensationlpaidibylthelbuyer
tolhislsublbuyer, “Ipriceldifference, " landifeesiforlissuinglandimodifyinglthelL/C. *ILostlprofit
waslclearlylregardedlaslanlindirectllosslinlonelcase. *’

Fromlthelaforesaidltypeslofllosseslcoveredlbylthel“actualllosses”lorl“directllosses” litlcanlbe
concludedlthatltheseltwolconceptsliseemedltolreferltoltheldiminishmentlorlimpairmentlthatlithe
aggrievedlparty'slexistinglpropertieslactuallylincurred,lespeciallylthelexpenditureslbylthelaggrieved
party.lJHowever [lostlprofit,lasitheldamagesltolthelexpectedlorlfuturelinterestslofithelaggrieved
party,lhaslnotlactuallylresultedlinlthellosseslofithelaggrievedlparty’slexistingllproperties,lthus
regardedlaslnonlactuallorlindirectllosses.

Meanwhile,linlmanylcasesltheltribunalsldidinotluseltheltermsl“actualllosses”lorl“directllosses”.[In
respectloflmostltypeslofllossesimentionedlabovelandlotherlexpenditureslbylthelaggrievedlparty,
theylstatedlthelexpendituresithelagerievedlpartylhadlbeenlincurredlitemlbylitem. ' **

Whenlithellossloflprofitsihadlbeenlawardedlbyltheltribunals,ltheltribunallinlsomelcasesliwouldldeny
recoveryloflsomelexpenditures,Ibecauseltheltribunallheldlthatlsuchlexpendituresiwerelnormallcosts
whichlwouldlstilllhaveloccurredlevenlifithelcontractlhadlbeenldulylperformed.IThelviewpointlof

131 E.g.,JAwardlofi2 500ctoberl19940[CISG/ 1994/ 13]I(Highltensilelsteellbarslcase).

132 E.g.,JAwardlofl10IMayl19960[CISG/1996,/22](Hotlolledlcoilslcase).

133 E.g.JAwardlofl6IMarchi19970[CISG/1997/01]i(Men’slshirtslcase).

134 E.g. JAwardlofl161August119960[CISG/1996,/39](Dioctyllphthalatelcase).

135 E.g.JAwardlofl1601Augustl19960[CISG/ 1996/ 391 Dioctyllphthalatelcase).

136 E.g. JAwardlofl6iMarchl19970[CISG/1997/01]0(Men’slshirtslcase).

137 E.g.JAwardlofl70Julyl19970[CISG/1997/20]i(Isobutyllalcohollcase).

138  E.g,JAwardlofl70Januaryl20000[CISG,/2000/06]1(Cysteinelcase).

139 E.g.,JAwardlofl1010ctoberl19960[CISG/1996,/451(Petroleumlcokelcase).

140 E.g.,0 Awardl ofll 180 Septemberl 19960 [CISG/1996,/01]1 (Lanthanidel compoundl case);] Awardl ofll 170 Octoberl 1996
[CISG/1996/47]I(Tinplatelcase);]Awardlofl3 11Decemberl19970[CISG/1997/3 7] Lindanelcase).

141 E.g.,JAwardlofl2[Junel19970[CISG/1997/14] Graphitelelectrodeslscrapslcase).

142 E.g.JAwardlofl3 11Decemberl119970[CISG/1997/37I(Lindanelcase).

143 E.g.,JAwardlofl180Septemberl19960[CISG/1996,/01](Lanthanidelcompoundlcase)Directllosses”landl“Indirectllosses”lwere
discussedlinlJosephlLookofsky’slcommentarylonlArticlel740oflthelCISGIlat
<http://www.cisg.law.pace.edu/cisg/biblio/loo74.htmI>.I(Publishedlinl].IHerbotsleditorl/IR.IBlanpainlgeneralleditor,
InternationallEncyclopaedialoflLawslIIContracts,ISuppl.1291(Decemberl2000))IHelstatedlthatltheseltwoltermsldescribed
differentldamagesimeasuredibylthelpromisee'slexpectation.lHowever,linlthelCIETA Clawards,lwhenltheltribunalslused
theseltwoltermsJitlwaslhardltolsayltheylwerelmeasuredibylthelexpectationlloflaggrievedlparty.

144 Suchlas:1Awardlofl 120Februaryl 19960[CISG/1996,/08]1(Coatedlartlpaperlcase);lAwardlofl 20Mayl 19961[CISG/1996,/21]
(FerroMMolybdenumlalloylcase);]1Awardlofl28INovemberl19960[CISG/1996/54]1(Molybxidelcase);1Awardlofl7IMayl1997
[CISG/1997/12](Horsebeanlcase);lAwardlofl2 30Julyl19970[CISG/1997/23])(Polypropylenelcase).
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theltribunallwaslthat,lbesideslthellostlprofit,Jonlyltheladditionallexpenditureslincurredldueltolithe
breachlshouldlbelrecovered.'*

- Pricelldifference

ThelpriceldifferencelclaimediunderlArticles]?5landl7 6loflthel CISGlwasloftenlawardedlinlithe
CIETAClawards.IThelpriceldifferencelhaslcoveredlsolmanyltypeslofllosseslithatlitlislnot
appropriateltolbelldeemedlaslalseparateltypeloflloss.lItlsometimeslwaslequalltollossloflprofitlin
somelcircumstancesltolbeldiscussedlinlPartlI1.6.1.2 [However,linlotherlcases,Ithelpriceldifference
mightlcoverlthellosseslalreadylincurred.lInladdition,linlsomelCIETAClawards,lthelmethodslto
calculatelpriceldifferencelprovidediforlinlArticles]7 5landl7 6lmightlbelusedibyltheltribunals,leven
iflArticlesl750andl76 perlselcouldinotlbelappliedlsincelltheirlpreconditionsiwerelnotlmet.[Therefore,
thelauthorlherebylwouldllikeltoldiscusslthelpriceldifferencelaslalseparatellissue.

Whenlthelbuyerllhadlboughtlorlthelsellerlhadlresoldlthelsubstitutelgoods,ltheltribunallwould
decidelthelpriceldifferenceltolbelrecoveredlaccordingltolArticlel75. *1UnderlArticlel75,lthe
tribunalloftenneededltoldecidelwhetherlthelgoodsiwerelboughtlorliresoldlinlalreasonablelmanner
andiwithinlalreasonableltime. *[Forlexample,linlonelcaselalsellerlresoldlthelgoodsltolalthirdlparty
beforelhelsentlthelnoticeloflavoidanceltolthelbuyer.' *IConsideringlthelcurrentlpricelwaslfalling,
theltribunallheldlthatlthelresalelwaslalmeasureltolmitigatellosseslunderlArticlell77,Ibutlitlalsolheld
thatlthelsellerlshouldlreselllthelgoodslonlylafterltheldeclarationloflavoidanceloflthelcontract.lln
suchlcircumstances,ltheltribunallfurtherlheldithatleitherlArticlel75lor]7 6lmightlstilllapplyltolthis
case,landladoptedlthelresalelpricelatllast.

WhenllthelreasonablenesslrequiredibylArticlel7 5lwasinotlprovedlbylthelparty,ltheltribunaliwould
turnltolArticlel76." ¥ IForlinstance,ltheltribunalloncelheldithatlthelbuyerlboughtlthelsubstitute

145 Suchllas:IAwardlofl2IMayl19960[CISG/ 1996/ 2 1[((FerroMolybdenumlalloylcase).Ilnlthislcase,ltheltribunallawardedithelbuyer
hisllossesloflprofitlinlformlofithelpriceldifference.IWithlregarditolthelfeeslforlissuinglthelL/C,Itheltribunallheldithatlthey
werellnormallcostslandlshouldInotlbelrecovered [However,ltheladditionallfeesliforlhandlinglthell/Clwerelawarded.lAlsolsee,
Awardlofl2600ctoberl19960[CISG/1996,/49]1(Cottonlbathltowellcase) [Inlthislcase,lthelfreightlandlcustomslfeeslwere
consideredlasinormallcostsinotitolbelrecoveredlwhenlthellossesloflprofitiwerelawarded.

Forlotherlsimilarlexamples,lsee:lAwardlofl1 11Aprill 199 70[CISG/1997/05]1(SiliconImetallcase);1Awardlofl21June
19970[CISG/1997/14](Graphitelelectrodeslscrapsicase);]Awardlofl300N ovemberl19970[CISG/1997/3 3] Cannedlorangeslcase);
Awardllofl3 11Decemberl19970[CISG/1997 /3 7]I(Lindanelcase);lAwardlofl2 51Decemberl19981[CISG,/1998/10]I(Basiclpigliron
case);]Awardlofl1 20Februaryl19960[CISG/1996,/08]Coatedlartdipapericase).

146 Suchlas:l1Awardlofl150Februaryl19961[CISG/1996/10]I(Hotkolledl plateslcase);lAwardlofl 1 20Julyl 19960[CISG/1996,/28]
(Chromelplatinglmachineslproductionllinelequipmentlcase);1Awardlofl 1 20Julyl19960[CISG/ 1996/ 29])(Chromeplatinglmachines
productionllinelcase);]1Awardlofl1000ctoberl19960[CISG/1996/45]1(Petroleumlcokelcase);]Awardlofl7IMayl1997
[CISG/1997/12](Horsebeanlcase);lAwardlofl2 2IMayl19970[CISG/1997/13])(Soybeanloillcase);lAwardlofl81Octoberl 1997
[CISG/1997/29](Industrialltalloulcase);lAwardlofl160Decemberl19970[CISG/1997/35](Hotldip pedigalvanizedlsteellcoilslcase);
Awardlofl1 20Februaryl19990[CISG/1999/08]1(Chromelplatinglmachinelcase);IAwardlofl1 201Aprill 19991[CISG/1999/2 2]i(Bud
riceldregslcase);]JAwardlofl200Mayl19990[CISG/1999/25](Wastelaluminumlingotsicase);1Awardlofl40Junel1999
[CISG/1999/28]Industriallrawlimateriallcase);lAwardlofl101Augusti20000[CISG,/2000,/04]i(Siliconlmetallcase);lAwardlofl10
Junel20020[CISG/2002/02])(Ricelagriculturallproductslicase).

147 Suchllas:1Awardlofl1300Aprill 199 70[CISG/ 1997/ 10]i(FerroMolybdenumlalloylcase).ITheltribunaltheldithatlitlwaslreasonable
thatlithelsellerlresoldithelgoodslonelmonthlafterithelavoidancelconsideringlthelrelevantlfacts.ISeelalso:lAwardlofl18]1August
19970[CISG/1997/26]i(VitaminlClcase).lInlthislcase,lthelbuyerlboughtlthelsubstitutelgoodsivialitslsisterlcompany,Jwhich
waslregardedlaslinlreasonablelmannerlbyltheltribunallconsideringlthelcurrentlprice.

Forlotherlexamples,lseel Awardlofl2 51Decemberl19981[CISG/1998/11]I(Basiclpiglironlcase);lAwardlofl70January
20000[CISG/2000/06]1(Cysteinelcase).

148  AwardlofI81Aprill[CISG/1999/2 11I(Woollcase).

149 E.g.,JAwardlofI300]ulyl19960[CISG/1996/ 3 3]I( FerroMolybdenumlalloylcase);]Awardlofl2 51Decemberl19981[CISG/1998/10]
(Basiclpiglironlcase);IAwardlofl1 10Februaryl20000[CISG,/2000/02I(SiliconImetallcase).
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goodsInotlwithinlalreasonableltimellandlselectedlithelcurrentlpricelatithelendlofltwolmonthslafter
avoidanceltolbelcomparediwithlthelcontractlprice. Nnlotherlcases,Articlel76lwaslalsolapplied
directlylwhenlnolsubstitutelgoodslwerelboughtloriresold."!

Moreover,lwhenlcalculatinglthelpriceldifferenceltolbelrecoveredlunderlArticlel750landl76,lthe
tribunallwouldltakelfreight,fees,ltaxeslorlotherlcostlintollconsideration. 152

Inlrespectloflithelrecoveryloflpriceldifference,lsomelinterestingl CIETACllawardslarelnoteworthy.lIn
onelcase,lthelbuyerldidinotlpurchasellsubstitutelgoodslorldeclarelthelcontractlavoided.[However,
theltribunallheldlthatlthelmethodlprovidedlinlArticlel76lstilllmightlbelemployedltolcalculatelthe
damages.[Eventually,litlrequiredlthelsellerltolcompensatelthelbuyerliforltheldifferencellbetweenlithe
contractlpricelandlthelcurrentlpricelatltheltimelandlplacelofideliverylthatiwouldlhavelbeenlthe
caselifithelcontractlhadlbeenlimplemented."” lInlanotherlcase,lthoughlneitherlpartylexpressly
declaredlthellcontractlavoided,ltheltribunalltookltheldatelthatlthelsellerlinformedlthelbuyerloflhis
intentionlnotltolshiplthelgoodslasltheldateloflavoidancelonlwhichlthelcurrentlpricelwaslfixed. ™

UnderlArticlel76(2),lthelcurrentlpricelislthelpricelprevailinglatithelplacelwhereldeliveryloflthe
goodslshouldlhavelbeenlmadelor,ifltherelisinolcurrentlpricelatlthatlplace,lthelpricelatlsuchlother
placelaslservesllaslalreasonablelsubstitute.[Thelplacelofldeliverylinlmanylcasesiwasldeterminedlin
accordancelwithltheltermlused.” [However,ltheltribunalslsometimeslwouldladoptlcertain
substitutelmethodsltolldeterminelthelpricelaslireasonablellbasedlonlrelevantlfactslorlcircumstances
oflthelparticularlcases.”

- Expenditureslforlarbitration

Inlmostlcases,lthellapplicantlclaimedlrecoveryloflexpenditureslforlthelarbitration,lincluding
attorneys lifees,ltravelinglfeeslandlfeesliforlapplyinglpropertieslpreservationliflincurred.lArticlel 74
oflthelCISGImaylalsolbelinterpretedlasicoveringlsuchlexpenses.  [However,lwhenldealinglwith

150  Awardlofl4ISeptemberl19960[CISG/1996/41]I(Naturallrubberlcase).

151 Suchllas:1Awardi2 30Aprill 19950[CISG/1995/07]I(Australianlrawlwoollcase);]Awardlofl1 20Januaryl 19961[CISG/1996,/03]
(Scraplcopperlcase);JAwardlofl29IMarchl19960[CISG/ 1996/ 15](Caffeinelcase);lIAwardlofl300Julyl19960[CISG/1996,/32]
(FerroMolybdenumllalloylcase).

152 SuchlaslAwardlofl14IMarchl19960[CISG/ 1996/ 14])( Driedlsweetlpotatoesicase).llnlthislcase,lthelCIFlpricelwaslturnedlinto
FOBIpriceltolbelcompared.

AlsolseelAwardlofl2IMayl19960[CISG/1996,/2 1 ]I(FerroMolybdenumlalloylcase).lInlthislcase,lthelissuinglfeesloflthe
L/Clwereldeemedlaslcostltolbeldeductediwhenlcalculatinglthelpriceldifference.

Forl otherll examples,[l see:] Awardl of] 160 August] 19960 [CISG/1996,/39]1 (Dioctyll phthalatel case);] Awardl ofll 15
Novemberl1996[[CISG,/1996/52](OxytetracyclinelHCLlcase);lAwardlofl6l]anuaryl 19990[CISG/1999,/04](Woollcase).

153 Awardlofl241Aprill19970[CISG/1997/09]Oxidizedlaluminumlcase).

154  Awardlofl10Februaryl20000[CISG,/2000/01](Siliconlandlmanganeselalloylcase).

155 SuchlaslAwardlofl181Aprill19910[CISG/1991/01]i(Silicatelironlcase) JInlthislcase,IFOBIwaslusedlandltheluploadinglportlwas
deemedlasithelplacelofldelivery.lForlotherlexamples,lsee:IAwardlofl190Septemberl19940[CISG/1994/11](Steellcase).

156 SuchlaslAwardlofl181Aprill199 1N[CISG/1991/01]i(Silicatelironlcase).Mnlthislcase,lthelcurrentlpricelofltheldeliverylportiwas
thelmainlbasisltolbelcompared;imeanwhile,ltheltribunallalsolreferreditolthelpricelofferedlbylalthirdlpartylunderlthelsame
conditions.

AlsolseelAwardlofl300Novemberl19970[CISG/1997/33]I(Cannedlorangesicase).llnlthislcase,lthelbuyer’slintention
everlmadeltolthelsellerfwaslconsideredibyltheltribunallwhenlnolcurrentlpricelwaslfound.

Forlotherlexamples,IseelAwardlofl1IMarchl19990[CISG/1999/12]i(Cannedlorangeslcase);1Awardlofl300]Junel1999
[CISG/1999/30]1(Peppermintloillcase).

157 Suchl as:] Awardll ofll 120 Februaryll 19990 [CISG/1999/08]1 (Chromel plating] machinell case);] Awardll ofl 121 Februaryl 1999
[CISG/ 1999/ 091 Nickellplatinglmachinelcase).lInltheselcases,ltheltribunalsidirectlylinvokedlArticlel 74laslthelbasislitoldecide
thelpartyllinlbreachlitolcompensatelthelaggrievedlpartylforlexpendituresliforlarbitrationl(includinglattorney’slifees,ltraveling
feeslandlinvestigationlfees).
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suchlclaims,theltribunalsiwouldlmoreloftenlinvokelthelArbitrationlRuleslofICIETAC,lwhich
clearlylprovidedlitspowerltoldecidelsuchlexpenses.”

InlthelCIETACIcaseslreported,lArticlel590oflthelrelevantlversionsl(1994,11995,11998and12000)
oflthelArbitrationlRuleslwaslfrequentlylinvokedlaslsuchlalbasislforlawardinglthelaforesaid
expenditureslforlarbitration,lwhichlprovided:

“Thellarbitrationlitribunallhaslithelpowerltoldecidelinlthelarbitrallawardithatlthellosinglparty
shalllcompensatelalproportionloflthellexpensesireasonablylincurredlbylthelwinninglpartylin
dealinglwithlthelcase.[Thelamountloflsuchlcompensationlshalllnotlinlanylcaselexceed]10%
ofltheltotallamountlawardedltolthelwinninglparty.”"”

Whenlapplyinglthislarticle,ltheltribunallwouldlcomplylwithlthellimitlsetloutlinlit,li.e.,l110%loflithe
totallamountlawardedltolthellwinninglparty,lwhichllsometimesimightinotlleadltolirecoveryloflthe
winninglparty’slexpenseslinlfull.

Inladdition,ltheltribunallwouldlrequestlthelapplicantltolprovidelconcretelamountslandlevidence
oflsuchlexpenses,withoutlwhichlitlwouldldismisslsuchlclaims.'“lflthelpartyldidinotiwinlthe
arbitration,[i.e.,Inotlallloflhislclaimslwerelbeinglsupported,ltheltribunallwouldinotlallowlfull
1recovery[|ofﬂhisl]expenses.161

158  Suchlas:IAwardlofl250Novemberl19960[CISG/1996,/02 JI( Chromiumlorelcase);]Awardlofl6IMarchl19970[CISG/1997/01]
(Men’slshirtslcase);1Awardlofl 11Aprill 19970[CISG/1997/02]I(Fishmeallcase);1Awardlofl1 11Aprill19970[CISG,/1997/05]
(SiliconImetallcase);1Awardlofl2 70Junel19970[CISG/1997/18])(Kidneylbeanslcase);]Awardlofl100Julyl 199 70[CISG/1997/21]
(Carbamidelcase);1Awardlofl51Augustl 19970[CISG/1997/25]I(Coldlrolledlcoilslcase);IAwardlofl290Septemberl 1997
[CISG/1997/28]1(Oxidizedlaluminumlcase);]Awardlofl3 11Decemberl19970[CISG/1997/37](Lindanelcase);]Awardlofl15
Decemberl19980[CISG/1998/09]1(Shirtslcase);lAwardlofl2 81Januaryl19991[CISG/1999/06](Refrigeratinglmachinelcase);
Awardlofl1IMarchl19990[CISG/1999/12](Cannedlorangesicase);IAwardlofl29IMarchl19990[CISG/1999/14]I(Flangesicase);
Awardlofl300Marchl19990[CISG/1999/16]1(Flangeslcase);IAwardlofl71Aprilll CISG/ 1999/ 20]( PV Clsuspensionliresinlcase);
AwardlofI8IAprill|[CISG,/1999/21]i(Woollcase);]Awardlofl1 21Aprill19990[CISG,/ 1999/ 2 2]I(Budlriceldregslcase);]Awardlofl20
Mayl19990[CISG/1999/25](Wastelaluminumlingotslcase);IAwardlofl1 10Junel19990[CISG/1999/29]Agriculturallchemical
productsicase);]AwardlofI300Junel 1999[CISG/ 1999/ 30]( Peppermintloillcase);]Awardlofl3 11Decemberl 19991[CISG,/1999/32]
(Steellcoillcase);1Awardlofl2 90Januaryl2 000[CISG,/2000/08])(Steellbottlelcase);lAwardlofl2 70Julyl20000[CISG,/2000/03 Ji(Steel
scrapslease);IAwardlofl100Augusti20000[CISG,/2000,/04]I(Siliconlmetallcase).

159  Chinesel versionsll ofl 1994,0 19950 andl 19980 versionsl atll thel officiall websitel ofl thel CIETACI atll <
http://www.cietac.org.cn/shiwu/zhongcaishiwu.asp?type=sw50>,landlEnglishlversionlofl20000lversionlatl<
http://www.cietac.org.cn/english/rules/rules_3.html>.ITherelwaslinolarticlelprovidinglforlthelexpensesliforlthelarbitration
inlthel1988[versionloflthelArbitrationIRuleslofICIETAC.

Inl thel recentlyl revisedl] 20050 versionl ofl Arbitrationll Rulesl ofl CIETAC,I thisl articlel hasl beenl amendedl and
renumberedlasllArticlel46(2)laslfollows:

“Thelarbitralltribunallhaslthelpowerltoldecidelinlthelaward,laccordingltolthelspecificlcircumstanceslofithelcase,
thatlithellosinglpartylshalllcompensatelthelwinninglpartylforlthelexpensesireasonablylincurredibyliflinlpursuingllitslcase.lln
decidinglwhetherlthelwinninglparty’slexpenseslincurredlinlpursuinglitslcaselarelreasonable,Ithellarbitralltribunallshall
considerlsuchlfactorslasltheloutcomelandlcomplexityloflthelcase,lthelworkloadloflthelwinninglpartyland/orlits
representative(s),landlthelamountlinldispute,letc.”(FromlthelCIETAC slofficiallwebsite;]Englishlversionlatl<
http://www.cietac.org.cn/english/rules/rules.htm[>.)

Thellatestlamendmentldoesinotllimitlthelrecoveryloflexpenseslbyl10%lofltheltotallamountlawardeditolthelwinning
party,Ibutlreplaceslitlwithlcriterionloflreasonablenesslweighedlbylmorelflexiblelfactorslsubjectltoltheldiscretionloflthe
tribunal.

160 Suchlas:IAwardlofl6IFebruaryll19970[CISG/1997/38](Siliconltarbidelcase)jlAwardlofl2[Junel 199 70[CISG,/ 1997/ 14| Graphite
electrodesliscrapsicase);]Awardlofl 1 60Junel 199 70[CISG/1997/15]( Leatherlcase);lAwardlofl2 50Junel19970[CISG/1997/16] Art
paperdlcase);]AwardlofI810ctoberl19970[CISG/ 1997/ 29](Industrialltallowlcase);1Awardlofl1 30Januaryl19990[CISG/1999,/05]
(Latexlgloveslcase);1AwardloflI200Aprill19990[CISG/1999/23]1(Fillinglmachinelcase);]1Awardlofl100Junel2002
[CISG/2002/02)(Ricelagriculturallproductsicase).

161 E.g. JAwardlofl2 5[Decemberl19981[CISG,/1998/10]1(Basidlpiglironlcase);lAwardlofl6Januaryl19990[CISG,/1999,/04]1(Wool

case).
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6.1.2. Losslofllprofit

UndertlArticle]74loflthelCISG,ldamageslforllostlprofitslarelexpresslylprovidedlitolbelcompensated.
Consideringlthelforeseeabilitylloflsuchllostlprofitltolthelpartylinlbreach,ltheltribunallhaslinla
numberloflcaseslawardedlthelaggrievedlpartylthellcorrespondinglcompensation.

Howltolcalculatelthellostlprofitsiwaslanloutstandinglquestionltheltribunalloftenlhadltoldeallwith.

Inlsomelcases,lthelsellerlclaimedlforltheldifferencelbetweenlthelcontractlpricelandlthelactual
productionlcostlofithelgoods, “lorlthelgrosslprofitlfromiwhichlwasldeductedlthelcostsltolbelpaid
(namelylthelnetlprofit), “Iwhichlwaslsupportedibyltheltribunal JAlcertainlmarginlrateldeemedlas
reasonablelhaslalsolbeenladoptedibyltheltribunallinlsomelcases, “‘Iwhileltheltribunallonceldenied
adoptinglalfixedlprofitlratelinlonelcaselsincelnolevidencelwaslprovided.'®

Inladdition,ldifferentltypeslofipriceldifferencellmightlalsolbelheldlbyltheltribunallasllostlprofitlof
thelaggrievedlpartylandliruledlrecoverablelfromlthelpartylinlbreach.

Forllinstance,linlsomelcases,ltheldifferencelbetweenlthelpricesloflithelcontractloflithelsupplietlwith
thelsellerlandlthelsaleslcontractloflthelsellerlandlbuyerlwasldecidedlaslthellostlprofitlofithe
seller. “Unlsuchlcases,Ithelpriceloflthelsupplylcontractiwaslequalltolthelcostloflthelsellerlinleffect.

Moreover,lthelpriceldifferencelbetweenlthelcontractlpricelandlthellowerlpriceloflresalelactually
madelbylthelpartylwaslalsolcalculatedlasllostlprofit. “Ninlsomelcaseslreported, ithellostlprofiflunder
Articlel74lwasldeemedltolbelcoveredibylthelpriceldifferencelunderlArticlel76,landlthellatterlwas
awardedlitolthelaggrievedlbuyerfasllostlprofit.'*

Inlotherllcases,lthelpriceldifferencelbetweenlthelcontractlipricelandlthelpriceloflthelintendedliresale
tolsublbuyerlwhichlcouldInotibelrealizedldueltolthelbreachlwaslheldltolbellostlprofit, “’lwhilelin
someloflithelcaseslrelevanticustomslduties,valueladdeditaxeslorlotherlfeesliwereldeductedlfromlthe
grossliprofitlasinormallcosts.  [Forlinstance,linlonelcase,lthelbuyerlresoldithelgoodslatidiscounted
pricesldueltolthelqualityldefects.' " TTheltribunallawardedlhimitheldifferencelbetweenlthelcontract
pricelandlthelresalellprice.lInladdition,lthelbuyerlclaimedlallostlprofitlonltheldifferencelhelwould

162 E.g.,JAwardlofl71August]19930[CISG/1993/11]I(Semiliutomatichweaponsicase);]Awardlofi26]Octoberl19930[CISG/1993/12]
(Frozenllbeeflcase).

163  E.g.,JAwardlofl300Januaryl19960[CISG/1996,/05](Compoundlfertilizericase).

164  E.g.,JAwardlofl 290Marchl 19991[CISG/1999/14]1(Flangeslcase).0 Thel tribunalladoptedl 15%l asl thel marginlratel ofl the
aggrievedlbuyerlmightlget.ISeelalso,lAwardlofl3 10Januaryl20000[CISG,/2000/09]I( Clotheslcase).lInlthislcase,ltheltribunal
awardedlthellostlprofitlasl20%lofltheltotallpriceltolthelbuyer.

165  Awardlofl2 70]Julyl20000[CISG/2000/03]i(Steellscrapsicase).

166 Awardlofl10IMayl19960[CISG/1996/22](Hotkolledlcoilslcase).lAlsolsee,JAwardlofl3 11Decemberl19991[CISG/1999/32]
(Steellcoil case).

167 E.g.,JAwardlofl2610ctoberl19930[CISG/1993/12])(Frozenlbeeflcase);lAwardlofl1 11Aprill19970[CISG/1997/05]1(Siliconlmetal
case).

168 E.g.,JAwardlofl2IMayl19960[CISG/ 1996,/ 2 1]I(FerroMMolybdenumlalloylcase).

Inlsomelcases,IthelpartylmightlonlylclaimlpriceldifferencelunderlArticlel750orl76,lbutinotlexpresslylindicatedlhis
lostIprofit.ISuchlas:lAwardlofl2 51Decemberl19981[CISG/ 1998/ 10]i(Basiclpiglironlcase).

169 Suchlas:IAwardlofl1 20Februaryl19960[CISG/1996,/08]Coatedlartlipapericase);]Awardlofl14IMarchl19960[CISG/1996,/14]
(Driedlsweetlpotatoeslicase);1Awardlofl2 600 ctoberl19960[CISG/1996,/49]I(Cottonlbathltowellcase);]Awardlofl4lAprill 1997
[CISG/1997/04]1(Blackimelonlseedslcase).

170 Suchlas:IAwardllofl1700ctoberl19960[CISG/1996,/4 7] Tinplatelcase);1Awardlofl 100Julyl19970[CISG/1997/2 1]l Carbamide
case).

171 Awardlofl2600ctoberl19960[CISG/1996,/49](Cottonlbathltowellcase).
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havelobtainedlbylresellingltolthelsublbuyerlwithlwhomlhelhadlconcludedllalsaleslcontract.IThe
tribunallalsoldecidedlitolhavelthelsellerlcompensatelthelbuyerlforlsuchllosses.[Whenlthelintended
resalelwasInotlprovedlbylthelaggrievedlparty,ltheltribunallinlonelcaseldirectlyltookl10%loflithe
contractlpricelaslthelbuyer’sllostlprofit,lwhichlitldeemedireasonable. “lInlanotherlcase,lthe
differencelbetweenlthelpricesloflthelintendedlresaleltolsublbuyerlandlthellactuallresalelmadelwas
deemedlasldamagesllincludinglthellostlprofits,iwhilelthelnormallcostslthatlwouldlstilllhave
occurredlifithelcontractlhadlbeenlperformed,lsuchlaslinspectionlfees,lunloadinglfeeslandlsollon,
werelnotlcompensated.'lInladdition,linlsomelcases,liflthelaggrievedlpartylwaslalsolfoundlin
breachlﬂgﬂ]contracﬂ]and[lfoundl]partlyﬂreliableﬂforﬂtheﬂlosses,Utheﬂtribunall]overruledﬂhisl]claimﬂforl]lost
profit.

TherelarelsomelcaseslinlwhichlthelpriceldifferencelunderlArticlel7 5lorl76landlthellostlprofit
underlArticlel74lwerelbothllawardedlbyltheltribunal.lHowever,lunderllArticlel74,lthelaggrieved
partylshouldinotlbelplacedlinlalbetterleconomiclpositionlthanlhelwouldlhavelbeenlinliflthe
contractlhadlbeenlperformedibylbeinglcompensatedivialdamages.' I Thislprinciplelhaslalsolbeen
acceptedlbylCIETAClawards.'"“IForlinstance,linlonelcase,lthelbuyer’slpriceldifferencelunder
Articlel76landllostllprofitslofithelmarginlhelwouldlhavelobtainedlifromlthelresaleltolsublbuyerliwere
bothladoptedibyltheltribunal.'”

172 Awardlofl270Junel19970[CISG/1997/18]i(Kidneylbeanslcase).

173 Awardl ofll 81 Marchl 19960 [CISG/1996,/12]1 (Oldl boxwoodl corrugatedll cartonll case).l Seell also,] Awardl ofl 21 Junel 1997
[CISG/1997/14](Graphitelelectrodeslscrapsicase).

174  E.g.,0 Awardl ofl 180 Septemberl 19960 [CISG/1996/01]1 (Lanthanidell compoundl case);] Awardl ofll 300 Marchll 1999
[CISG/1999/16]1(Flangeslcase).

175 See,lthelSecretariaticommentarylonlArticlel74loflthelCISG,lonlinelversionlat
<http://www.cisg.law.pace.edu/cisg/text/secomm/secomml74.html>.

176 Thislmaylalsolbelsupportedibyltheltribunals’lattitudeslonlthelliquidatedldamageslinlthelcontractsltolsomelextent.ISuch
attitudeslhaveltheirlbasislinlrelevantIPR Cllawslaslwell.

Articlel20loflthelLECFIlprovidedithat:

“Thelpartieslmaylagreelinlalcontractlthat,liflonel partylbreacheslthelcontract,litlshalll paylalcertainlamountlof
liquidatedldamagesltolthelotherlparty;Itheylmaylalsolagreeluponlalmethodlforlcalculatingltheldamagesliresultinglfromlsuch
allbreach.[IThelliquidatedldamageslaslstipulatedlinlthelcontractlshalllbelregardedlasicompensationliforlthellosseslresulting
fromlbreachloflcontract.JHowever,Jlifithelcontractuallylagreedlliquidatedidamageslarelfarimorelorlfarllessithanlislnecessary
tolcompensatelforlthellosseslresultinglfromlthelbreach,lthelpartylconcernedimaylrequestlanfarbitrationlbodylorllalcourtlto
reducelorllincreaselthemlappropriately.”InlseveralICIETAClcases,Ithelapplicant’slclaimlforlthelpunitiveldamageslprovided
inlthelcontractliwasinotlsupportedibyltheltribunal,lbecauseltheltribunallheldithatlhelhadlbeenlrecoverediforlhisllosses.ISee,
Awardlofl2 20Januaryl19960[CISG/1996,/04]I(Palmloillcase).

Alsolsee,JAwardlofl6IFebruaryl19970[CISG/1997/38]i(Siliconkarbidelcase).lInlthislcase,ltheltribunal,laccordinglto
thelaforesaidlArticlel20loflthelLECFIL,lreducedithelliquidatedidamageslstipulatedlinlthelcontractlconsideringlthelactual
amountloflthelbuyer’sllosses. However,lthelContractiLawlmakeslminorladjustment.lArticlel 1 14loflthelContractlLaw
provideslthat:

“Thelpartiesltolalcontractlmaylagreelthatlonelpartylshall,lwhenlviolatinglthelcontract,lpaylliquidatedldamagesllof
certainlamountlinllightloflthelbreach,Jorlmaylagreeluponlthelcalculatinglmethodloflcompensationlforllossesliresultinglfrom
thelbreachloflcontract.l“Iflthelagreedlliquidatedldamageslarellowerlthanlthellosseslcaused,Janylpartylmaylrequestlthe
people'sicourtlorlanlarbitrationlinstitutionltollincreaselthem;lifltheylarelexcessivelylhigherlthanlthellosseslcaused,lanylparty
maylrequestlthelpeople'sicourtlorlanlarbitrationlinstitutionltolmakelanlappropriatelreduction.”Therefore,liflthelagreed
liquidatedldamageslarelhigherlthatlthelactualllosses,Ibutinotl“excessivelylhigherlthan”lthellatter,ltheylwilllbelawardedito
thelaggrievedlpartylbyltheltribunals.IHowever,lifltheylarellowerlthanlthellosseslcausedlthelaggrievedlpartylmaylclaimlifor
fulllcompensationlregardlessloflithelamountloflliquidatedldamagesistipulatedlinlthelcontact.

177  Awardlofl300Novemberl19970[CISG/1997/3 3]l(Cannedlorangesicase) [Inlthislcase,lalGermanlbuyerlboughtlcanslofloranges
fromllalChineselseller.['Whenlthelsellerldidinotldeliverlthelgoodslandlcommittedlialfundamentallbreach,lthelbuyerlbought
goodslifromlSpainllaslsubstitutelgoodslandiclaimediforlthelpriceldifferencelunderlArticlel75.0Howeverltheltribunallheldlthat
thelSpanishlgoodslithelbuyerlboughtiwereldifferentlfromithelgoodslunderithelcontractlinlspecification,lorigins,Jproduction
timelandivolumeslsolithatltheylwerelnotlgoodslinlreplacement.lAsInolcurrentlpricelinlChineselmarketiwaslprovedibylthe
parties,Itheltribunalladoptedithelpricelthelpartiesleverlagreedlonlduringltheirlnegotiationllasithelsubstitutelpriceloflthe
currentllprice.lInladdition,ltheldifferencelbetweenlthelcontractlpricelinlthelresalelcontractlandithelcontractlpricelwith
relevantlfeesldeductediwasldeemedlasllostIprofit.
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However,linllonelcase,ltheltribunal,lwhenldecidingltolrequirelthellbuyerltolcompensatelthelseller
hislpriceldifferencelunderlArticles]750andll76,ldeniedlthelseller’slclaimlforllostlprofitibylholding
thatlthelpriceldifferencelawardedlhadlcoveredihisllostlprofit. " “lInlanotherlcase,Itheltribunallheld
thatlthelawardedlpriceldifferencelindicatedlthatltheltribunallactuallylmaintained]“thelperformance
ofltheloriginallcontract Isolthatlthelbuyer’slclaimlforllostlprofitiwasldismissed.

6.2. Interest

UnderlArticlel 78loflithelCISG,liflonelpartylfailsitolpaylthelpricelorlanylotherlsumlithatlislinlarrears,
hellislobligatedltolpaylinterestltolthelotherlparty.

Inlthe]lCIETAClawards,lbesideslthelpricelthatlshouldibelpaidlbylthelbuyer, *lthel“otherlsum”Ito
belpaidibylthelpartylinfarrearsiunderlArticlel780haslincluded:Ithelpriceldifference, " 1“actualllosses”
(mainlyltransportationlfeeslandlotherlexpenditureslpaid).*“llnlonelcase Iwhenlthelsellerldidinot
deliverlthelgoods,Ithelbuyerlboughtlpartlofigoodslfromlalthirdlparty./Withlregardltolithelpartlof
substitutelgoodslbought,ltheltribunalldecidedlthelpriceldifferencelwaslthatlbetweenlthelpriceslof
theltwolcontracts;landlwithlregardltolithelremaininglpartinotireplaced,lthelpriceldifferencelwaslithat
betweenlithelcontractlpricelandlthelcurrentlpricelatltheltimeloflavoidance.lTheltribunallfurther
decidedlthelformerlpriceldifferencelwaslsumlinlarrearslandlrelevantlinterestlshouldlbelpaid,

however,lthellatterlpartloflpriceldifferencelwasinotlinlarrearslandinollinterestiwasltolbelawarded.'™

ThelCISGldoesInotlexpresslylprovidelforlhowltoldeterminelthelinterestlirate,lwhichlislleftltolthe
tribunalsltoldecide.lInlthelCIETAClawardslreported,itheltribunallhasladoptedlthelrelevantldeposit

rates, " Jandlthelrelevantlloanlrateslinldifferentlcases.'* IMorelfrequently,litlhasldirectly
determinedlalfixedlannuallratelitldeemedlreasonable,le.g.,15% 1% 16%, *17%, '*18%, '*°19%, "

178  Awardlofl 10Marchl 19991[CISG/1999/12]1(Cannedlorangeslcase).ISeelalso, ] Awardlof] 71]Januaryl 20000[CISG,/2000,/06]
(Cysteinellcase).

179 Awardlofl100Augustl20000[CISG/2000,/04]0(Siliconlmetallcase).lInlthislcase,lthelsellerlwaslfoundlinlfundamentallbreach,
andlthelbuyer’slclaimlforlpriceldifferencelafterlthelcontractlwaslavoidediwasladoptedibyltheltribunallaccordingltollArticle
75.[Therefore,ltheltribunal’slreasonlofldenyinglthelbuyer’siclaimlforllostlprofitlseemedlinlcontradictionliwithllitslown
awardsltolcertainlextent.

180  Suchlas:lAwardlofl140Februaryl19960[CISG/1996,/09]iBicyclelcase);]Awardlofl2 70Februaryl19960[CISG/1996,/11]1(Wool
case);lAwardlofl300Aprill19960[CISG/ 1996/ 20]1(Jackslandlbearingllbracketslcase);lAwardlofl16IMayl 19960[CISG/1996,/24]
(Cashmerellsweaterslcase).

181 E.g.,JAwardlofl120Januaryl19960[CISG/1996,/03](Scraplcoppercase);]Awardlofi29Marchl19960[CISG/ 1996/ 15](Caffeine
case);lAwardlofl10IMayl19960[CISG/1996/22](Hotlrolledlcoilslcase).

182 E.g.JAwardlofl1601Augustl19960[CISG/ 1996/ 391 Dioctyllphthalatelcase).

183  Awardlofl181Augustl19970[CISG/1997/26]1(VitaminlClcase).

184  Suchlas:lAwardlofl90Januaryl19930[CISG/1993/03]i(Sesamelseedlcakelcase);lAwardlofl2 50Februaryl19990[CISG/1999/10]
(Cottonlvestlcase);lAwardlofl2 50Februaryl19990[CISG/1999/11]I(Women’sltrouserslcase).

185 E.g. JAwardlofl6IMarchl19970(CISG/1997/01]i(Men’slshirtslcase).

186 E.g.,JAwardlofl2 30Februaryl19950[CISG/1995/01]l(Jasminelaldehydelcase).

187 E.g. JAwardlofl2 31Decemberl19960[CISG/1996/57](Carbazolelcase).

188 E.g. JAwardlofl1 20Aprill19990[CISG/1999/2 2] Budlriceldregsicase).

189  E.g.,JAwardlofl160Mayll19950[CISG/1995/10](Leatherlsuitcaseslcase).

190 E.g.,JAwardlofl 150 Februaryl 19960[CISG/1996/10]1(Hotlrolled] platesl case);] Awardl ofl 290Marchl 19960[{CISG/1996,/15]
(Caffeinelcase).
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10%""andlotherlrates.ITheltribunaliwouldlalsolconsiderlthelcurrencyltolbelpaidlasidifferentlrates
appliedltolChineselcurrency,lU.S.IDollarslandlotherlforeignlcurrencies.

Inlrespectlofithelperiodlofltimelduringiwhichlthelinterestlislitolbelcalculated,ltheltribunalslseemed
tolconsiderlrelevantlfactslandlcircumstancelinlparticularlcases,lsuchllaslithelinterestlonlithelpricelin
arrearsitolbelcalculatedlfromltheldatelofldelay,” Ithelinterestlonlthelpriceldifferenceltolbe
calculatedﬂasﬂofﬂtbeﬂresalel]date.194[|In[|one[|case,Uthe[lbuyerﬂdidﬂnotﬂestablishﬂtheﬂL/C[Iwhich
constitutedlalfundamentallbreach,lsolthelsellerllaterlresoldlthelgoods.ITheltribunallclearly
distinguishedlbetweenlithelinterestlonltheltotallpriceltolbelcalculatedlfromltheloriginallpayment
dateltolthelresaleldate,Jandlthelinterestlonlthelpriceldifferencelfromlthelresaleldateltoltheldatelof
thelawardsimade.'”

Inladdition,llaslregardslcompoundlinterest,itheltribunallonloneloccasionldeniedlthelparty’slclaim
forlcompoundlinterestlbylstatinglthatinolcontractuallorllegallbasislhadlbeenlfound.

6.3. Limitationlofldamages
6.3.1. Foreseeability

PursuantltolArticlel74loflthel CISG,lonelmainllimitationlofldamageslislthatl“theldamagesimaylnot
exceedlthellosslwhichlthelpartylinlbreachlforesawllorloughtltolhavelforeseenlatltheltimeloflthe
conclusionllofithelcontract,linlthellightloflthelfactslandimattersloflwhichlhelthenlknewlorloughtlto
havelknown,laslallpossiblelconsequencelofithelbreachloflcontract”.

[flthelaggrievedlpartylwaslableltolprovelthelpartylinlbreachlhadlforeseenltheldamageslatltheltime
oflconclusionloflcontract,Isuchlaslthelsublbuyerlsignedlonlthelcontract, Torlthelsublbuyerldirectly
issuedlthell/ Cﬂtoﬂtheﬂseller,198U0rﬂtheﬂbuyerDhadﬂinformedﬂtheﬂsellerﬂoﬂ]theﬂexistencel]ofﬂtheﬂresale
otlsublbuyer, Thislclaimlforlsuchllossesiwouldibeladoptedibyltheltribunal [Thellosslofifailediresale
dueltolbreachloflcontractiwaslalsolsometimesldeemedlaslforeseeablelbecauselresaleloflgoodsltolithe
sublbuyerlwaslquitelnormallinlinternationalltrade.” I Thelfluctuationlofithelmarketlprice,lwhich
wasllquitelnormallandlreasonablelinlinternationalltrade,lwaslalsoldecidedlbyltheltribunallas
foreseeablelbylthelpartylinlbreach.”’ IThellosslofltaxipreferentialltreatmentslwaslalsoloncelfound

191 E.g.,JAwardlofl160Junel19970[CISG/1997/15]Leatherllcase).

192 E.g. . JAwardlofl2300ctoberl 19960[CISG/1996/48]1(Channellsteellcase);lAwardlofl 1 11N ovember] 19961[CISG/1996,/51]
(Rubberlovershoeslcase);IAwardlofl200Mayl 199901[CISG/ 1999/ 24]I(RedltilesIcase).

193 E.g.,JAwardlofl3 1IMayl19990[CISG/1999/2 7]i(Indiumlingotslcase).

194  E.g.JAwardlofl20IMayll199901[CISG/1999/25]i(Wastelaluminumlingotslcase).

195  Awardlofl28INovembetrl19960[CISG/1996/54]Molylbxidelcase).

196  Awardlofl1 10Junel19990[CISG/1999/291(Agriculturallchemicallproductsicase).

197  Awardlofl190Septemberl19940[CISG/1994/11]1(Steellcase).

198  Awardlofl281Aprill19950[CISG/1995/08]I(Rolledlwirelrodlcoillcase).

199 E.g.,l Awardl ofll 80 Marchl 19960 [CISG/1996/12]1 (Oldll boxwoodl corrugatedll cartonl case);] Awardl ofl 50 Augustl 1997
[CISG/1997/25]Coldiolledlcoilslcase);]Awardlofi2 00Mayl19991[CISG/1999/2 51 Wastelaluminumlingotslcase).

200  E.g.JAwardlofl3 11Decemberl19970[CISG/1997/3 7] Lindanelcase).

201 E.g. JAwardlofl120Januaryl19960[CISG/1996,/03]I(Scraplcopperlcase).
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aslforeseeablelinlthelcircumstancesloflsomelcases,  “Tbutlinlotherlcasesltheltribunalldecidedltolthe
contraryﬂinﬂtheﬂrelevantﬂcircumstances.203

InlthelCIETAClawardslreported,lsomellosseslclaimedlbylaggrievedlpartylwerelfoundlbylthe
tribunalslasinotlforeseeablelbylthelpartylinlbreachlatltheltimeloflconclusionloflcontract
consideringlrelevantlfacts.*IForlexample,linlonelcase,Ithelprofitimarginl(50%Ioflthelcosts)
claimedlbylthelaggrievedliparty,lwhichlwaslfoundltoolhighlinlcomparisonlitolthelnormallprofitslithat
thelpartylwouldlforesee,lwasldeemedinotireasonablelandlthereforelunforeseeablelbylthelpartylin
breach.””lIflthelcompensationlclaimedihadlexceededitheltotallpriceloflthelcontract,ltheltribunal
mightldecidelitiwaslbeyondlthelparty’siforeseeabilitylconsideringlrelevantifacts.” Inlsomelcases,
thelaggrievedlpartylmighticlaimlforlcompensationlforlloanlinterestlsincelhelobtainedlalloanlfrom
relevantlbanksltolperformlthelcontract.ISomeltribunalsldecidedlthatlsuchllosseslwerelnot
foreseeable,” Thutltherelwerelsomelcaseslreportedliniwhichitheltribunallheldithatlthelpartylasian
internationalltraderloughtitolhavelforeseenlsuchlloanslandlthelinterestlthereon.”IOtherlremote
losses,lsuchlasllossloflclients,fwerelheldlbyltheltribunallasinotiforeseeablelbylthelpartylinlbreach.””

6.3.2. Dutyltolmitigatelthellosses

InlmanylCIETACllawards,lanotherllimitationlofldamageslariseslfromlArticlel7 7loflthelCISG,
underlwhichlthelaggrievedlpartylhasltheldutyltolmitigatelthellosses.lIflhelfailsltoldolso,lthelamount
ofllosslthatlshouldlhavelbeenImitigatedmaylbelclaimedlbylthelpartylinlbreachltolbeldeductedlfrom
damages.”"®

InlsomellCIETAClcaseslreported,lthelaggrievedlparty’sldutyltolmitigatelthellosseslwasldeemedlin
connectionlwithlhisldutyltolpreservelthelgoodslunderlArticlesi850tol88.” IForlinstance,linlone
case,lthellgoodslwerelreturnedlbylthelbuyerltolthelsellerlaccordingltoltheirlagreementlafterlthe
goodslwerelfoundlnonlconforming.lHowever,lthelgoodslwerelstoredlinlHonglKonglandlnot

202 E.g.,JAwardlofl160Augustl19960[CISG/1996/39]1(Dioctyllphthalatelcase).lInlthislcase,lthellosslofltaxirebatelenjoyedlbyla
Chineselsellerlwaslawardedlbyltheltribunallbylholdinglthatlitlwaslforeseeable.

203 E.g.,JAwardlofl2 31Aprill19970[CISG/1997/07]I(Groundnutlcase).llnlthislcase,JanlIndonesianlbuyerlclaimedlithellosslofltax
exemptionlhelwouldlhavelgotlifithelcontractiwasldulylperformed,lbutlitheltribunalldeemedithatlitiwasinotlforeseeablelby
thelsellerlconsideringlthelrelevantlfacts.JAlsolsee,]JAwardlofl28INovemberl19960[CISG/1996/54](Molylbxidelcase).lInlthis
case,lthelltribunalldecidedlthellosslofltaxlrebateloflalChineselsellerlcouldinotlbelforeseeablelbylalU.S . Ibuyerlatltheltimelof
conclusionlloflthelcontract.

204 Suchlas:lAwardlofl4ISeptemberl1996[[CISG/1996,/41](Naturallrubberlcase).[Inlthislcase,lthelforeignlexchangeldifference
betweenlthelcontractlpricelandlithelpricelofithelcontractlbetweenlthelbuyerlandlsublbuyeriwaslfoundinotlforeseeablelbylthe
seller.

Otherlexamples:IAwardlofl3000ctoberll199 10[CISG/1991/04])(Rolllaluminumlcase);lAwardlofl2 51Februaryl1993
[CISG/1993 /051 Teryleneldrauftexturinglmachinelcase);lAwardlofl7IMayl19970CISG/1997/12](Horsebeanlcase);|Awardlof
270Junel19970[CISG/1997/18]1(Kidneylbeanslcase);lAwardlofl70Julyl19970[CISG/ 1997/ 20]i(Isobutyllalcohollcase);lAwardlof
10Februaryl20000[CISG/2000/01]i(Siliconlandlmanganeselalloylcase).

205  Awardlofl200Decemberl19930[CISG/1993/13]Equipmentlcase).

206  Awardlofl1 11Augustl19940[CISG/1994,/09]I(Bicyclelcase).

207 Awardlofl61Augustl19960[CISG/1996/ 3 5]I(Lacquelhandicraftlcase).ISeelalso:lAwardlofl2610ctoberl19960[CISG,/1996,/49]
(Cottonlbathltowellcase);lAwardlofl260Novemberl1998[CISG,/1998/06]i(Gloveslcase).

208 E.g. JAwardlofl18IDecemberl19961[CISG/1996/56])(Lentilslcase).

209  E.g.JAwardlofl3 10Januaryl20000[CISG,/2000/09])(Clotheslcase).

210 Suchlas:IAwardlofl10IMarchl19950[CISG/1995/03]0(Polyethylenelcase);lAwardlofl1 11Aprill 199 70[CISG,/1997/05]1(Silicon
metallcase);1Awardlofl51Augustl19970[CISG/1997/25] Coldiolledlcoilslcase);1Awardlofl200Januaryl 19981[CISG/1998/01]
(Polyesterlithreadlcase);lAwardlofl6lJanuaryl19991[CISG,/1999/04]1(Woollcase).

211 Suchllas:IAwardlofl200Februaryl19940[CISG/1994/03]1(Cysteinelcase).
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transporteditoltheldestinationlportlinlShenzhen,lwhichlincurredlallotloflstoragelfees.” “IThe
tribunalldecidedlthatlthelbuyerlunderlArticlel86(1)landI88(2)Iwaslobligatedltolpreserveland
disposelthelgoods.[Hislfailureltoldolsolresultedlinlthellosseslbeinglincreased;ltherefore,Junder
Articlel7 7lcertainllossesiwereldecidedlitolbelbornelbylhim.

ThelmeasureslavailableltolithelaggrievedlpartylunderlArticlel7 70shalllbelreasonablellinlthe
circumstances.[Theltribunallhasldecidedlinlsomelcaseslthatlinolsuchlmeasuresliwerelavailablelunder
certainlcircumstances,” le.g.,lthelgoodslwerelmadeltolthelorderloflthelbuyerlandlhardltolresell
them.”*IThelresaleloflgoods” Totlpurchasinglsubstitutelgoods’ Tinlcertainlcircumstancesiwouldlbe
foundlaslreasonablelmeasures.lInlonelcase,lconsideringlthellocationloflgoodsllandlthelrelevant
transportationlfees,ltheltribunalldecidedlthatlitlwaslreasonablelthatithelbuyerlsoldithelgoodsltolla
sublbuyerlatlaldiscountedlprice.” TLatelresale,le.g.,lafterlthelpreservationlperiodlofleoodsihadlbeen
expired,” Torlallongltimelafterlthelcontractlhadlbeenlrepudiatedibylthelotherlparty,” Twouldlbe
treatedlasllalviolationloflitheldutyltolmitigatellosses.[Reparationloflgoodsiwaslalsolmentionedlasla
reasonablelmeasurelinlonelcase.””’

Whetherltheltimeltoltakelsuchlmeasureslwaslreasonablellorlnotlwaslalsolconsideredlbylthe
tribunals.lInllonelcase,lthelbuyerlboughtlsubstitutelgoodslithreelldayslafterldeclaringlthelcontract
avoidediwhenlthelmarketlpricelwaslrapidlylrising,;whichlwasldeemedireasonablelbyltheltribunal.””
Inlanothetlcase,ltheltribunallacceptedlthatlthelbuyerltooklrelevantimeasureslithreelmonthslafter
thelcontractiwasldeclaredlavoidedibasedlonlrelevantifacts.””

6.4. Burdenlofliproof

ThoughlthelburdenloflprooflisinotlgenerallylexpresslylallocatedlinlthelCISG,Itheltribunalslinla
numberloficaseslrequestedlithelpartylmakinglthelclaimsltolbearlthelburdenloflprooflofllestablishing
hislclaim.”’

ThelbasislforlthislmaylalsolbelfoundlinlthelArbitrationIRuleslofICIETAC.Inlthel2000,11998,
19950andl1994(versionsloflithelArbitration/RulesloflCIETAClwhichlwerelmainlylappliedlinlthe
CIETACIawardslreported,lArticlel38lprovidedithatl“thelpartieslshalllproducelevidencelinlsupport
oflthelfactslonlwhichltheirlclaim,ldefensellorlcounterclaimlisibased,”landl“thelarbitrationltribunal

212 Awardlofl6lJunel19910[CISG/1991/03]1(Cysteinelmonohydratelcase).

213 E.g.JAwardlofl50Septemberl19941[CISG/1994/10]l(Equipmentlcase).

214 Awardlofl120Julyl19960[CISG/ 1996/ 28](Chromelplatinglmachineslproductionllinelequipmentlcase).

215 Suchlas:l Awardl ofll 50 Februaryl 19960 [CISG/1996/07]0(Stibiuml case);] Awardl ofl 251 Novemberl 19961 (CISG/1996,/02]
(Chromiumllorellcase);1Awardlofl 70Januaryl20000[CISG/2000,/06]I( Cysteinelcase);lAwardlofI8IAprill[ CISG,/1999,/2 1]1(Wool
case).

216 Suchlas:0Awardlofl50Augustl 19970[CISG/1997/25]I(Coldkolledlcoilsicase);] Awardlofl200Januaryl 19981[CISG/1998/01]
(Polyesterlthreadlcase);lAwardlofl 1 01Augustl20000[CISG,/2000/04](Siliconlmetallcase).

217 AwardlofI8IMarchi19960[CISG/1996/12])Oldlboxwoodlcorrugatedlcartonlcase).

218  Awardlofl81Septemberl19971[CISG/1997/27](BOPPIfilmlcase).

219 AwardloflJunel19990[CISG/1999/03]I(Peanutlkernellcase).

220  E.g.JAwardlofl3 10Januaryl20000[CISG/2000/09]I(Clothesllcase).IlHowever,linlthislcase,ltheltribunallheldlthatlthelbuyer
shouldlhavelnotifiedlthelsellerlbeforelthelbuyerlrepairedithelgoods.

221 Awardlofl181Augustl19970[CISG/1997/26]1(VitaminlClcase).

222 Awardlofl28INovemberl1996[[CISG/1996/54](Molylbxidelcase).

223 Suchllas:1Awardlofl2 70Julyl20000[CISG/2000/03JI(Steellscrapsicase);1Awardlofl300Marchl 19991[CISG/1999/16]1(Flanges
case);]Awardlofl2 2IMarchl19950[CISG,/1995/05]I(Costumeslcase);]Awardlofl21Aprill19991[CISG/ 1999/ 18](Greylclothslcase);
Awardlofl10IMayl19940[CISG/1994/07](Carbamidelcase);IAwardlofl4lJanuaryl19950[CISG/1995/02]0(Shirtslcase).
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may,lonlitslownlinitiative,lundertakelinvestigationslandlcollectlevidencelaslitlconsiders
necessary.”” TArticlel390furtherlprovidesithatlthelarbitrationltribunallmaylconsultlanlexpertlor
appointlanlappraiserlforlclarificationloflthelspecificlissueslrelatingltolalcase.””

7. PassingloflRisk

Incotermslarelloftenladoptedlinlcontractsiforithelinternationallsaleloflgoods.lIncotermslas
internationallpracticelhaslbeenlrespectedlandlappliedibylthe[CIETACItribunals.[Forlinstance,llin
onellcaselunderltheltermIFOB,ltheltribunallreferreditolithellncotermslapplicablelthenlandlArticle
67Doﬂ]theﬂ%%SG,Uandﬂdecidedﬂthatﬂtheﬂrisk[lpassedﬂtoﬂthel]buyerﬂwhenﬂtheﬂgoodsﬂcrossedﬂthe
shipboard.

Thelbuyerlshalllperformlhisllobligationltolpaylthelpricelifithellossloflorldamageslitolthelgoods
occurslafterlithelrisklhaslpassedlitolhimlunderlArticlel66loflthelCISG.IForlinstance,linlonelcase,lthe
goodslsufferedltotalllossllaslthelshiplsunklduringltheltransportation.[Theltribunallaccordinglto
Articlel66ldecidedlthelbuyerfwaslstilllboundiitolpaylthelpricelunderltheltermICFR.*’

Nevertheless,laccordingltolArticlel66,liflthellossloflorldamageltolithelgoodsllafterlithelrisklhaslpassed
tolthelbuyerlisldueltolanlactlorlomissionlofithelseller,lthelsellerlshalllbelliablelforlsuchllosslor
damage.lInlonelcaseloflalChineselfirmlsellinglheliotropinl(jasminelaldehyde)ltolalU.S.Ibuyerlunder
theltermlCIF,Ithelbuyerlspeciallylrequestedithelsellerltolbelcarefullofitheltemperaturelrequirement
oflthelgoodslandlrequestedithelsellerlitolarrangellproperlpackaginglandldirectlshipment./However,
thelsellerldidInotlpaylsufficientlattentionltolithislandljustiremindedlthelcarrierlivialphone.l\When
thelgoodslarrivedlatltheldestination,lthelbuyerlfoundlthelgoodsllalmostllostlinltotallduelto
improperlpackaginglandlallonglperiodlofltransshipment.[TheltribunalldecidedlthatlunderICIF,lthe
risklhadlpassedlwhenlthellgoodslwereldeliveredlonlboard,lhowever,lpursuantltolArticlel66,lthe
sellerlshouldistilllbelliablelforlthellosslaslhislactlandlomissionlcausedlsuchlloss.”**

[tlwaslstatedlaslthelpreconditionloflthellpassageloflrisklbyltheltribunallinlanotherlcaselthatlthe
goodslhadlbeenlidentified.””’ITheltribunallinithatlcaselexplicitlylmentionedithelseller’slobligation
tollidentifylthelgoodslunderlArticlel32(1)loflthelCISG,IbutldidinotldirectlylreferltolArticlel67(2).

ThelpassageloflrisklinlrespectloflgoodslsoldlinltransitlprovidedlinlArticlel68lwasloncellheardlbylthe
CIETACItribunal.llnlthelcaselArticlel68lapplied,ltheltribunallheldlthatlthelrisklshouldlbe
accidentslorlnaturalldisasters,landlthatlnonlseaworthinesslandlunreasonableldelaylshouldInotlbe
deemedlaslrisks.”

224 Alsolsee:lArticlel260in01988lversionloflthelArbitrationlRuleslofICIETAC, landlArticlesi36landl3 70inl2005versionloflthe
ArbitrationlRuleslofICIETAC.

225  Alsolsee:] Articlel 280 inll 19880 versionl ofl thell Arbitrationl Rulesl ofl CIETAC,l andl Articlell 380 inl 20050 versionl ofll the
ArbitrationlRuleslofICIETAC.

InlsomelCIETAClcases,ltheltribunalslexecutedlsuchlpower,lsuchlas:IAwardlofl29IMarchl19991[CISG/1999/14]

(Flangeslcase);]Awardlofl300IMarchl19990[CISG,/1999/16]1(Flangeslcase).

226 Awardlofl6ISeptemberl19960[CISG/1996,/42]i(Engineslcase).

227  Awardlofl250Junel19970[CISG/1997/16]i(Artlpapedlcase).

228 E.g.,JAwardlofl2 30Februaryl19950[CISG,/1995/01](Jasminelaldehydelcase).

229  Awardlofl10IMayl19960[CISG/1996,/22]I(Hotkolledlcoilslcase).

230 Awardlofl1lAprill19970[CISG/1997/02]i(Fishmeallcase).lInlthislcase,lafterlcheckinglthelevidenceltheltribunallfoundlthat
thelsellerlhadlperformedihislobligationslandithelbuyerlshouldlclaimlforlrelevantldamageslagainstithelcarrier.
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8. AniticipatorylBreachlloflContractlandlInstallmentlContracts

Whenlanlanticipatorylbreachlloccurs,lthelaggrievedlpartylmaylsuspendlthelperformanceloflhis
obligationslunderlArticlel7 10oflthelCISG.[Forlinstance,linlonelcaselthelbuyerldidinotlissuelthe
L/ClunderlthelcontractlandlthelsellerlsentlnoticeltolthelbuyerlaccordingltolArticlel7 1(3).0The
tribunallfoundlthatlunderlArticlel71(2),lthelsellerlwaslentitledltolpreventlthelgoodslbeinglhanded
overltolthelbuyerlbylorderinglthelcarrierltolchangeltheldestinationlport,lwhichlwaslalsoldeemediby

theltribunallaslalireasonablelmeasureltolpreservelthelgoodslunderlArticlel85.”"

UnderlArticlel72(1)loflthelCISG,lallpartyllmayldeclarelthelcontractlavoidediwhenlthelotherlparty
willlclearlylcommitlalfundamentallbreachloflcontractlbeforeltheldatelforlperformance.lFor
instance,linllonelcaselthatlthelsellerlexplicitlylpresentedlhislintentionltolrepudiatelthelcontract,lthe
tribunallfoundithislwouldiconstitutelalfundamentallbreachlunderlArticlel72(1).”*lnlsuchlcases,
theltribunalloncelclarifiedlunderlArticlel72(3)Ithelpartyldidinotineedltolgivelnoticeltolthelparty
wholhadlannouncedlhislintentionInotltolperformlthelcontract.”

Articlel730oflthelCISGlprovideslforlthelcircumstanceslwhenlthelaggrievedlpartylmayldeclarelthe
contractlavoidedlinlcaseloflinstallmentlcontracts.

Forlinstance,linlonelcase,lamongltheltotallfourteenlinstallmentsloflgoods,lthelsellerlunderlthe
termCIFlhandedloverlthelB/Liwithlfreightslunpaidlinlrespectlofifourlinstallmentslthereofland
thislresultedlinlthelgoodslbeinglauctionedlofflbylthelcarrierltolgetitheldelayedifreights.” TThe
tribunalldecidedlthatlsincelthelsellerlwaslobligatedltolpaylthelfreightlunderlCIF,lhelhad
committedlalfundamentallbreachlwithlregardltolsuchlfoutlinstallmentsloflgoodsllandlishould
returnlithelpricesltolthelbuyer.lInlanotherlcase,ltheltribunalldecidedlithatlthelaggrievedlpartylmay
declarelthelcontractlavoidediwithirespectltolthelinstallmentslaccordingltolarticlel73(1).”

WhenlthelaggrievedlpartylintendsltolinvokelArticlel7 3(2)lsollasltoldeclarelthelcontractlavoidedlifor
thelfuture,lhelshalllbelprudentlylconfirmedlthatlalfundamentallbreachlwillloccurlwithlrespectlito
futurelinstallments.” Inlsomelcases,lhelmightlbelsubjectltolthelriskloflbeinglfoundinotltolhave
hadlgoodlgroundslitolsolbelievelandibelinlbreachlhimself.””’

Howeverliflitlwaslapparentlthatlalpartylwouldlcommitlalfundamentallbreachlwithliregarditolfuture
installments,lthelaggrievedlpartylwouldlbeldeemedinotltolhaveltakenlreasonablelmeasureslto
mitigatelthelloss,liflheldidlnotldeclarelthelcontractlavoideditimelylaccordingltolArticlel73(2).0For
example,linlonelcase,lalsellerlsoldlaluminumitolalbuyerlinlthreelinstallmentslandlthelbuyerldid
notlperformlhisllobligationlwithlrespectltolthelfirstlinstallmentlandlirequestedlitolcancellthe
contract.” IHowever,Ithelsellerlstilllboughtithelsecondlinstallmentlofleoodsifromlsuppliersland
shippedlititoltheldestinationlportlinlsuchlcircumstances.[Theltribunallthereforellheldlthatithelseller
didInotlimitigatelithelloss.

231 Awardlofl2 70Februaryl19960[CISG/1996,/11]I(Woollcase).

232 Awardlofl29IMarchi1996[[CISG/1996/15])Caffeinelcase).

233 Awardlofl300Januaryl19960[CISG,/1996/05](Compoundlfertilizerlcase).

234 Awardlofil 11Aprill19940[CISG/1994/06](Oldlpaperlcase).

235  Awardlofl120Decemberl19940[CISG/1994/14]KSunflowerlseedslandlgroundnuticase).
236 E.g.,JAwardlofl29IMarchl19990[CISG/ 1999/ 14]i(Flangeslcase).

237  E.g.JAwardlofl180Septemberl19960[CISG/1996,/01]Lanthanidelcompoundlcase).
238  Awardlofl290Septemberl19970[CISG/1997/28](Oxidizedlaluminumlcase).
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9. Exemptionslforlthelpartylinlbreach

UnderlthelCISG,lthelpartylinlbreachlmaylallegelthatlhelisinotlliablelforldamageslforlhislfailurelto
performlobligationslbyllinvokinglArticlel79.1Althoughlthelterml“forcelmajeure”lislnotlusedlin
Articlel79,lwhenlapplyinglititheltribunallnormallylwouldlluselthelterm(“forcelmajeure”
(“Bukekangli”I-linlChinese pinyin)ithatiwaslalreadyladoptedlinldomesticllaws.” THowever,linlone
exceptionallcase,ItheltribunalldirectlyluseditheldescriptionlinlArticlel 79, *Iwhichlmightlconform
tolthelloriginallintentionlofltheldraftersloflthelCISGlbestlsolasltolavoidlusingldomesticllegal
concepts.

ThelimpedimentlmentionedlinlArticlel79lshalllnotlbelexpectedibylthelpartylatitheltimelofithe
conclusionloflithelcontract.lForlexample,linlonelcase,lallU.S.IbuyerlallegedlthatlthelU.S.Ifederal
environmentllawlpromulgatedlinl1993lrequiringlhimltolobtainlapprovallfromlthelU.S.
EnvironmentallProtectionlAgency,lconstitutedlanlimpedimentlinlArticlel79.**' ITHowever,lthe
tribunallfoundithellawlwaslpublishedlbeforelthelconclusionloflthelcontractlandldecidedlthatlthe
buyerlshouldlhavelexpectedlitslinfluence.lInlanotherlcase lthelnaturalldisasterlthelsellerlclaimed
aslanlimpedimentlpreventinglhimltolpreparelthelcannedlorangesloccurredlbeforelthelconclusion
ofithelcontractlseller’slclaimiwaslthusloverruledibyltheltribunallasiwell.

Inladdition,Jlonlylalreallimpedimentinotlexpectedlbylthelpartylatitheltimeloflthelconclusionloflithe
contractlmaylbelldeemedlaslanlimpedimentlunderlArticlel79.0Forllinstance,linllonelcase,lalChinese
buyerltriedltolinvokelalregulationladoptedibylthelPR Clgovernmentlaslanlimpedimentlpreventing
himlfromIperforminglhislobligationltolissuelthelL/C. *ITheltribunallfoundithelcontractlwas
concludedlbeforelthelregulationlicamelintolforcelandlthelregulationldidinotlapplyltolthelcontract
retroactivelylsolithatlthellregulationlwouldinotibelalreallimpedimentltolithelbuyer.

UnderlArticlel79,lthelimpedimentlshalllatlthellsameltimelbelbeyondlthelparty’slcontrollandlone
thatlcouldInotlbelovercomelorlavoided.[Thelparty’slpersonallreasonslleadingltolfailureltolperform
hisllobligations,lsuchlaslhislcapacityloflreimbursementlbeingldoubtedlbylthelbanklandlhis
incompetenceltolapplylforlthelissuingloflL,/C, *Ilwerelnotlacceptedibyltheltribunallaslimpediments
underlArticlel79.

WhenllalpartylsoughtltolclaimlforlexemptionlaccordingltolArticlel79,Itheltribunallwouldlrequest
himltolprovidelrelevantlpersuasivelproof,lespeciallylissuedlbylcertainlauthoritieslorlgovernmental
agenciesllinlcharge,Iwhichlwaslalsoloftenlstipulatedlinlthelcontract.”*

239  SuchlaslArticlel24loflthelLECFI,JlandlArticlel117loflthelContractlLaw.

240  Awardlofl150Decemberl19980[CISG,/1998/09]1(Shirtslcase).

241 Awardlofl7IMayl19970[CISG/1997/11]i(Sanguinarinelcase).

242 Awardlofl300Novemberl19970[CISG/1997/3 3] Cannedlorangesicase).

243 Awardlofl3 11Decemberl19960[CISG,/1996/58](Highlcarbonltoollsteellcase).

244  E.g.JAwardlofl290Septemberl19971[CISG/1997/28]I(Oxidizedlaluminumlcase).

245 Suchlas:1Awardlofl14IMarchl19960[CISG/ 1996/ 14]I( Driedlsweetlpotatoesicase);lAwardlofl2IMayl 19960[CISG/1996,/21]
(FerroMolybdenumllalloylcase).
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III. CONCLUSION

Inllconclusionloflthislsurveylon]lCIETACllawards,litlcanlbelseenlthatlalnumberloflprovisionsloflithe
CISGlhavelbeenlappliedlinlCIETAClcases.IWhenllapplyinglsuchlprovisions,ltheltribunalslhave
madelcertainlinterpretationsitolthem.lInlthelauthor’slviewpoint,lsomeloflthelinterpretationlhave
helpedlthelCISGlbelappliedltolparticularlcircumstances,landlithuslpromotedlthelCISGlinlthe
aspectsloflitsiflexibility,lacceptabilitylandldevelopment.IMoreover,lsomelissueslthe[CIETAC
tribunalslfacedlwerelthoselarisinglfromlthelcontextloflChinalandlChina’sllegallsystem,lsuchlaslthe
applicationloflthelCISGldiscussedlinlpartlII. 1.10nlsuchlissues,lthelCIETACltribunalslhavelmade
beneficiallexplorationsllandlcontributedltoltheldiversityloflthelpracticeslandlresearcheslonlthe
CISG.[However,lonlsuchlspeciallissues,lthelnonlexhaustivelcommentarylinlthisllessaylonlyllprovides
alpreliminarylresearchlresult,lsubjectltoltheldynamiclpracticesloflthelCIETACltribunalsland
furtherlresearchlthereon.

However,lsomellinterpretationlmadelbyltheltribunalsimightinotlcomplylwithlthelinternational
characterloflthelCISGlandltolsomelextentlevenlimpairedltheluniformlapplicationloflithelCISG.
Nevertheless,ltheylalsollprovidellvaluablelexperienceslforlfutureltribunalslitolbelcautiouslofithe
possiblellerrors.

AccordingltolthellpublicationlplanloflthelCIETACImentionedlabove,lmorelCIETAClawardslon
thellCISGlwilllbellpublished.[Thelauthorlexpectsimorelandimorelvaluablelcasesltolbelreported,
whichlwilllbelgoodlforlresearchlonlthelCISGlandlitslfurtherldevelopment.
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Addendum:ICIETACIAwardsICited

ThelCIETA Clawardslcitedllinlthislpaperlarellistedlbelow.I Thelgoodslinvolvedlinlthelcontractslandlthelmain
provisionslloflthelCISGlinvokedllbyltheltribunalslarellalsolidentified. [Withlregardltolthellcaselforlwhich
Englishlitranslationslarelavailable,lthelcorrespondingllinksllatlthel CISGldatabaselloflPacell LawllSchool
arellindicatedlaslwelll(aslofl3 11Augustl2005).

ForllalllthelCIETACllawardsleported,Ipleasellseellthellwebpageloflthel CISGldatabaselloflPacel LawlSchoolllat
<http://www.cisg.law.pace.edu,/ cisg/text/ casecit. html#china>.

ThankslagainltolthelQueenIMarylCasel TranslationlProgramlcolheldlbylQueenIMary,1UniversityloflLondon
andlInstituteloflinternationallCommerciall LawlatlthelPacelUniversitylSchoolloflLaw,landlalllthe
participantslthereof.

prell 993ICIETACCllawards

Awardlofl41Augustl19881[CISG/1988/01](Calculatodlassemblylpartsicase),lArt.[139
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/880804c1.html>
Awardlloflpost]1989[CISG,/1990,/01]i(Clothlwindlcoatslicase),1Arts.19,053 160,174,177
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/900000c 1.htmI>
Awardlofl181Aprill19910[CISG/1991/01](Silicatelironlcase).JArt.076(1)
Englishltranslationlavailablelatl<Uhttp://cisgw3.law.pace.edu/cases/910418c1.htmll>
Awardlofl6lJunel19910[CISG/1991/03]I(Cysteinelmonohydratelcase).lArts.19,0177,179,186(1),188(2)
Englishltranslationlavailablelatl<Uhttp://cisgw3.law.pace.edu/cases/910606c1.htmll>
Awardlof13000ctoberll 199 11[CISG/1991/04]I(Rolllaluminumllcase).1Arts.125,147,149,164,175,176,177,178,181,
84(1) Englishltranslationllavailablelati<lhttp://cisgw3.law.pace.edu/cases/911030c1.html>

1993ICIETAClawards

Awardlofl9Januaryl19930[CISG/1993/03]I(Sesamelseedlcakelcase).lArts.135,061(2),063,164,074,077,
78,188IEnglishltranslationlavailablelatl<http://cisgw3.law.pace.edu/cases/930109¢1.html>
Awardllofl250Februaryl19930[CISG,/1993/05]I( Teryleneldrawltexturinglmachinelcase).lArts, 125,174,
Awardlofl260Marchl1993[[CISG/1993/06]I(Cementlcase).lArt.153,
Awardlofl 11Aprill19930[CISG/1993/02](Steellproductslcase).1Arts.018,119,174,0175,176
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/930401c1.html>
Awardlofl50Julyl19930[CISG/1993/08](Copperizedlsteellpipesicase).JArt.138
Awardlofl100Julyl19930[CISG/1993/09]I(Heliotropinlcase).lArts.08,09,135,174,177
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/930710c1.htm]>
Awardlofl200Julyl19930[CISG/1993/10]i(Shapinglmachinelcase).l1Arts.125,049,074,18 1,184
Englishltranslationllavailablelati<http://www.cisg.law.pace.edu/cisg/wais/db/cases2/930720c 1.html>
Awardlofl71Augustl19930[CISG/1993/11]I(Semilautomaticlweaponslcase).lArts.174,078,179
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/930807c1.htm]>
Awardlofl2600ctoberl19930[CISG/1993/12]I(Frozenlbeeflcase).[Arts.[25,064,074,075,076,178,08 1
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/931026c1.htm]>
Awardlofl200Decemberl199301[CISG/1993/13](Equipmentlcase).JArt.074
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/931220c1.htm]>
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1994ICIETAClawards

Awardllofl200Januaryl1994([CISG/1994/02](Hydrauliclpressimachinelcase).JArt.0135
Awardlofl200Februaryl19941[CISG,/1994/03](Cysteinelcase).JArts.186(1),188(2)
Awardlofl30IMarchl1994([CISG/1994,/04]l(Boletusledulislcase).lArts.[135,0138,058,071,077
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/940330c1.htm]>
Awardlofl6lAprill19940[CISG/1994/05]i( Printinglmachinelcase) JArts.[25,146,048,184
EnglishJ translationlavailablel art
<http://www.cisg.law.pace.edu/cisg/wais/db/cases2/940406c1.htm]>
Awardllofl1 11Aprill19940[CISG/1994/06](Oldlpaperlicase).JArt.130
Awardllofl10IMayl19941[CISG/1994/07](Carbamidelcase).lArt.[1
Awardllofl1 11Augustl19940[CISG/1994/09]I(Bicyclelcase).lArt.174
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/9408 1 1c1.html>
Awardlofl50Septemberll19941[CISG/ 1994/ 10]i(Weavinglmachines, ltoolslandlaccessorieslcase) IArts.125,147.
74,077 184IEnglishltranslationlavailablelatl<http://cisgw3.law.pace.edu/cases/940905¢ 1 .html>
Awardllofl190Septemberl19940[CISG,/1994/11]I(Steellcase).1Arts.147,049,174,176
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/940919c1.html>
Awardllofl260Septemberll19940[CISG,/1994/12](Umbrellalcase).lArt.01
Awardlofl2500ctoberl19941[CISG/ 1994/ 13](Highltensilelsteellbarslcase).1Arts.[23,025,049,0174,176
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/941025c1.htm]>
Awardlofl120Decemberll19941[CISG/ 1994/ 14]i(Sunflowerlseedslandlgroundnutlcase).lArt.073
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/941212c1.htm]>
Awardllofl280Decemberl19941[CISG/1994/15]I(Roundlsteellcase).lArt.174

1995ICIETAClawards

Awardllofl4lJanuaryl19950[CISG/1995/02]I(Shirtslcase).lArts.133,135,0138(1),158(1),178
Englishltranslationlavailablelatl>http://cisgw3.law.pace.edu/cases/950104c1.html>
Awardlofl23[Februaryl19950[CISG/1995,/01]lJasminelaldehydelcase).l1Arts.138(2),139(1),0166,174,178
Englishltranslationlavailablelatl<http://cisgw3.law.pace.edu/cases/950223c1.htm]>
Awardlofl10IMarchl19950[CISG/1995/03]I(Polyethylenellcase).lArts.032,168
Awardlof122IMarchll 19950[CISG/1995,/05]( Downlljacketslandlwinterlcoatlcase).Arts.18,125,126,135,149,150,
74 1770Englishlitranslationllavailablelatl<http://cisgw3.law.pace.edu/cases/950322c 1.html>
Awardlofl231Aprill19950[CISG/1995/07]Australianlrawlwoollcase).1Arts.19(2),125,0149,154,164,174,176
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/950423c1.htm]>
AwardllofI281Aprill19950[CISG/1995/08]I(Rolledlwirelrodlcoillcase).1Art.16,174,179
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/950428c1.htm]>
Awardlofl16IMayll19950[CISG/1995/10]I(Leatherlsuitcaseslcase).JArt.078,

1996[CIETAClawards

Awardllofl120Januaryl1996[[CISG/1996/03]i(Scraplcopperlcase).lArts.174,176,178
Englishlitranslationllavailablelati<http://www.cisg.law.pace.edu/cisg/wais/db/cases2/960112c 1.html>
Awardllofl22Januaryl1996[[CISG/1996/04]I(Palmloillcase).lArt.175
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Englishltranslationlavailablelatl<http://cisgw3.law.pace.edu/cases/960122c1.html>
Awardllofl1300Januaryl19960[CISG,/1996/05](Compoundlfertilizerlcase).lArts.08,125,126,149(1),151(2),
72,074,076,077
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/960130c1.htm]>
Awardlofl50Februaryll19960[CISG/1996,/07i(Antimonylingoticase).JArts.16,08,125,152(1),053,154,16 1,172(1)
75,177 1780 Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/960205¢2.html>
Awardllofl120Februaryl19960[CISG/1996,/08]l(Coatedlartlpaperlcase).lArt.074
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/960212c1.htm]>
Awardlofl140Februaryl19960[CISG/1996,/09]I(Bicyclelcase).lArts.053,061,078
Awardllofl150Februaryl19960[CISG,/1996/10]i(Hotlrolledlplateslicase).1Arts.[25,149(1)(a),175,178
Awardllofl2 70Februaryl19960[CISG/1996/11](Woollcase).1Arts.053,0171,077,178,185
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/960227c1.htm]>
Awardlofl8IMarch11996[[CISG/1996/12]Oldlboxwoodlcorrugatedicartonlcase).1Arts.135,145,074,177,
78,188IEnglishltranslationlavailablelatl<http://cisgw3.law.pace.edu/cases/960308c1.html>
Awardlofl8IMarchl19960[CISG/1996/13]I(Horsebeanlcase).lArts.130,160
Awardlofl14IMarchl19960[CISG/1996/14])I( Driedlsweetlpotatoeslcase).lArts.174,175,176,178,179(1)
Englishltranslationlavailablelatl<http://cisgw3.law.pace.edu/cases/960314c1.html>
Awardlofl29IMarchl19960[CISG/1996/15](Caffeinelcase).1Arts.06,047,072,074,075,176,177,178
Englishlitranslationllavailablelatl<http://www.cisg.law.pace.edu/cisg/wais/db/cases2/960329c1.htm]>
Awardlofl41Aprill1996[[CISG/1996/18]I(Veneerlwoodlcase).IArt.[1
Awardllofl171Aprill19960[CISG/1996/19](Gaslpurifierslcase).lArts.126,139,149
AwardlofI300Aprill19960[CISG/1996,/20]1(Jackslandlbearinglbracketslcase).lArts.130,053,074,078
Englishltranslationlavailablelatl<http://cisgw3.law.pace.edu/cases/960430c1.htm]>
Awardllofl2IMayl1996[[CISG/ 1996/ 2 1]I(FerroMolybdenumlalloylcase).1Arts.07,174,176,178,179
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/960502c1.htm]>
Awardllofl10IMayl19961[CISG/1996,/22]I(Hotlolledlsteellplatesicase).JArts.08,129,032 174,178
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/960510c1.html]>
Awardllofl16IMayl19960[CISG/1996,/24]|(Cashmerelsweaterslcase).lArts.162,178
Awardllofl22IMayl19960[CISG/1996,/25]1(Broadcastinglequipmentslicase).JArt.[[[]
Awardllofl3 1IMayl19960[CISG/1996,/2 7]I(Children’sljacketslcase).JArt.01
Awardlofl 120Julyl 19961[CISG/1996,/28]1(Chromelplatinglmachinesl productionllinellequipmentllcase).
Arts.[74,075,077,078,187
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/960712c1.htm]>
Awardllofl120Julyl1996[[CISG/ 1996/ 29]( Chromelplatinglmachineslproductionllinelcase).lArts.174,075
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/960712c3.html>
Awardllofl160Julyl1996[[CISG/1996/3 1]I(Hotlrolledlsteellplateslcase).1Arts.035,136,138,139,174,178
Englishltranslationlavailablelatl<http://cisgw3.law.pace.edu/cases/960716c1.html>
AwardllofI1300Julyl19960[CISG/1996/32]I(FerroMolybdenumlalloylcase).1Arts.147(2),174
Awardlofl300Julyl1996[[CISG/1996/33]I(FerroMolybdenumlalloylcase).1Arts.175,179
Awardllofl3 10Julyl19960[CISG/1996,/34]1(Sportlshoeslcase).1Arts.138(2),149(1)(a)
Awardllofl6lAugust]19960[CISG/1996/35](Lacquedlhandicrafticase).lArts.130,053,06 1,074,178
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/960806c1.htm]>
AwardloflI81August] 1996ICIETACIArbitrationlAwardl[CISG/1996/36](Diaperdimachinelcase).lArts.
50,078
Awardlofl91Augustl1996ICIETACIArbitrationlAwardl[CISG/1996,/37]I(Shirtslcase).lArts.130,078
Awardlofll161August]19961[CISG/ 1996/ 391 Dioctyllphthalatelcase).JArts.118,125,135,174,175,177,178,180
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Englishltranslationlavailablelatl<http://cisgw3.law.pace.edu/cases/960816c1.html>
AwardllofI3001Augustl19960[CISG/1996/40](Brakelpadsicase).lArt.162
Awardllofl4lSeptemberl1996[[CISG/1996,/41]I(Naturallrubberlcase).lArts.145,174,075,076,077,178
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/960904c1.htm]>
Awardllofl6ISeptemberl1996[[CISG/1996,/42]I(Engineslcase).lArts.167,0185,196
Awardllofl181Septemberl19960[CISG/1996/43](Agriculturallproductslicase).]Arts.139,150
Awardllofl181Septemberll19960[CISG/1996,/01](Lanthanidelcompoundlcase).lArts.[25,164,073,174
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/960918c1.htm]>
Awardllofl281Septemberll19960[CISG/1996,/44]|(Gloveslcase).1Art.138
Awardlofl1010ctoberl19960[CISG/1996,/45]l(Petroleumlcokelcase).lArt.174
Awardlofl1500ctoberl19960[CISG,/1996/46]|(Cannedlchufalcase).[Art.053
Awardlofl1700ctoberl19960[CISG/1996,/47]I(Tinplatelcase).lArt.011
Awardlofl2300ctoberl1996[[CISG/1996/48]I(Channellsteellcase) JArt.078
Awardlofl2600ctoberl19960[CISG/1996,/49](Cottonllbathltowellcase).1Arts.135(2),174
Awardlofl7INovemberl19960[CISG/1996/50]1(Stonelproductsicase).JArt.I[]

Awardlofl1 1INovemberl1996[[CISG/1996/51]I(Rubberlovershoeslcase).lArts.[53,178
Awardlofl15INovemberl19961[CISG/1996/52](OxytetracyclinelHCLlcase).1Arts.147,075
Awardlofl18]Novemberl1996[[CISG/1996/53](Channellsteellcase).lArts.0130,0134
Awardlofl250Novemberl19960[CISG/1996,/02](Chromiumlorelcase).lArts.161(2),174,077
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/961125c1.htm]>
Awardlofl28]Novemberl1996([CISG/1996/54](Molylbxidelcase).lArt.177
Awardlofl181Decemberl1996[CISG/1996/56]I(Lentilslcase).lArts.[8,154,171,174,178
Englishltranslationlavailablelatl<Uhttp://cisgw3.law.pace.edu/cases/961218c1.htm[>
Awardlofl231Decemberll1996[[CISG/1996/57](Carbazolelcase).1Arts.09,025,0145 174,077
Awardlofl3 11Decemberll1996[[CISG,/1996,/58](Highllcarbonltoollsteellcase).lArts.172,179

1997ICIETAClawards

Awardlofl6lFebruaryl19970[CISG/1997/38](Siliconlkarbidelcase).lArts.014,19,125
Englishltranslationlavailablelatl<http://cisgw3.law.pace.edu/cases/970206c1.htm]>
Awardlofl6IMarchl19970[CISG/1997/01]I(Men'slshirtslcase).lArts.074,075,077,178
Englishltranslationlavailablelatl<http://cisgw3.law.pace.edu/cases/970306c1.htm]>
Awardlofl11Aprill19970[CISG/1997/02]I(Fishmeallcase).lArt.168
Awardlofl20Aprill19970[CISG/1997/03]Wakamellcase).1Art.0153,178
Awardlofl41Aprill19970[CISG/1997/04]I(BlackImelonlseedslicase).[Arts.145,174
Awardllofl1 11Aprill19970[CISG/1997/05]1(Siliconlmetallcase).1Arts.038,146,077
Awardllofl231Aprill19970[CISG/1997/07](Groundnutlcase).JArt.174
Awardllofl24lAprill19970[CISG/1997/09](Oxidizedlaluminumlcase).lArts.174,075,176
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/970424c1.htm]>
AwardllofI300Aprill19970[CISG/1997/10]I(FerrolMolybdenumlalloylcase).lArt.169
Awardlofl7IMayl19970[CISG/1997/11]I(Sanguinarinelcase).lArt.179(1)
Awardllofl7IMayl19970[CISG/1997/12]I(Horsebeanlcase).lArt.075
Awardllofl22IMayl19970[CISG/1997/13]I(Soybeanloillcase).JArt.153
Awardlofl20Junel19970[CISG/1997/14](Graphitelelectrodeslscrapsicase).JArt.174
Awardlofl160Junel19970[CISG/1997/15]I(Leatherlcase).lArts.130,053,154

43


http://cisgw3.law.pace.edu/cases/960816c1.html
http://cisgw3.law.pace.edu/cases/960904c1.html
http://cisgw3.law.pace.edu/cases/960918c1.html
http://cisgw3.law.pace.edu/cases/961125c1.html
http://cisgw3.law.pace.edu/cases/961218c1.html
http://cisgw3.law.pace.edu/cases/970206c1.html
http://cisgw3.law.pace.edu/cases/970306c1.html
http://cisgw3.law.pace.edu/cases/970424c1.html

NordidJournallofICommerciallLawlissuel20050%2

Awardlofl250Junel19970[CISG/1997/16](Artlpapericase) JArts.[9,125,130,149(1),153,060,167,174,178,179
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/970625c1.htm]>
Awardlofl260Junel19970[CISG/1997/17]i(Monohydratelzinclsulfatelcase).lArt.129
Awardlofl2 70Junel19970[CISG/1997/18]I(Kidneylbeanslcase).[Arts.125,149,064,174
EnglishlitranslationllavailableJati<lhttp://www.cisg.law.pace.edu/cisg/wais/db/ cases2/970627c1.html>
Awardlofl70Julyl19970[CISG/1997/20](Isobutyllalcohollcase).JArt.120
Awardlofl100Julyl19970[CISG/1997/21](Carbamidelcase).lArt.[74
Awardllofl2 10Julyl19970[CISG/1997/22](Yamltyedlfabriclcase).lArts.125,064(1),174,075,178
Englishltranslationlavailablelatl<Uhttp://cisgw3.law.pace.edu/cases/97072 1c1.htmI>
Awardlofl23[Julyl19970[CISG/1997/23]i(Polypropylenelcase).[Arts.138,174
AwardllofI3 10Julyl19970[CISG/1997/24](Axlelslecveslcase).1Arts.19,138,139,084(1)
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/970731c1.htm]>
Awardlofl51Augustl19970[CISG/1997/25](Coldkolledcoilslcase).lArt.149
Awardlofl181August19970[CISG/1997/26]1(VitaminlClease) 1Arts.[125,126,131(a),145(1),149,167(2),174,175,
76,177 178 Englishltranslationlavailablelati<lhttp://cisgw3.law.pace.edu/cases/970818c1.html>
Awardllofl8ISeptemberl19971[CISG/1997/27](BOPPlfilmlcase).lArts.125,035,174,188(2)
Englishltranslationlavailablelatl<Uhttp://cisgw3.law.pace.edu/cases/970908c1.htm[>
Awardllofl290Septemberl19970[CISG,/1997/28](Oxidizedlaluminumlcase).1Arts.038,0174,077
Awardlofl810ctoberl19971[CISG/1997/29]I(Industrialltallowlcase) JArts.025,0175,078
Awardlofl1300ctoberl19970[CISG/1997/30]I(Printinglmachinelcase).1Art.138(1)
Awardlofl200Novemberl19970[CISG/1997/3 2] Rebarlcoillcase).lArt.01
Awardlofl30INovemberl19971[CISG/1997/33](Cannedlorangeslcase).lArts.[74,179
Awardlofl150Decemberl19970[CISG/1997/34](Hotlolledlcoilslcase) JArt.118(3)
Awardlofl160Decemberl19971[CISG/1997/35](Hotldippedlgalvanizedlsteellcoilslcase).1Art.129
Awardlofl191Decemberl19970[CISG/1997/36]0(Steellcase).lArts.129(1),047,049,051,072
Awardllofl3 11Decemberl19970[CISG/1997/37]I(Lindanelcase).lArts.[11,029,045,149,174

1998ICIETAClawards

Awardllofl200Januaryl1998[[CISG/1998/01]I(Polyesterlthreadlcase).1Arts.145,074,177
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/980120c1.htm]>
Awardlofl26INovemberl19981[CISG/1998/06](Gloveslcase).lArt.[53
Awardlofl260Novemberl19981[CISG/1998/07]I(Oldlpapericase).JArt.01
AwardloflI30INovemberl19981[CISG/1998/08]Glasswarelcase).JArt.184(1)
Awardlofl150Decemberll19980[CISG,/1998,/09]1(Shirtslcase).JArt.079(1)
Awardlofl250Decemberll1998[[CISG,/ 1998/ 10]I( Basiclpiglironlcase).lArts.174,075,176,178
Englishltranslationlavailablelati<Uhttp://cisgw3.law.pace.edu/cases/981225c2.html>
Awardlofl250Decemberll1998[[CISG,/1998/11]I(Basiclpiglironlcase).lArts.014(1),023,055,0175

1999ICIETAClawards

Awardlofl6]Januaryl 1I999[CISG/1999/04](Australianlwoollcase) 1Arts.[125,153,154,160,161,164,174,175,176,
770Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/99010c1.html>
Awardllofl13[Januaryl19990[CISG/1999/05]( Latexlgloveslcase).IArt.0153
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Awardllofl28Januaryl1999[CISG/1999/06]I(Refrigeratinglmachinelcase).lArt.01
Awardllofl120Februaryl19990[CISG/1999/08]i(Chromelplatinglmachinelcase).lArts.174,175,178
Awardllofl120Februaryl19991[CISG/1999/09](Nickellplatinglmachinelcase).lArts.174,175,178
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/990212c2.htm]>
Awardllofl250Februaryl19990[CISG,/1999/10]i(Cottonlvestlcase).lArts.174,178
Awardllofl250Februaryl19990[CISG,/1999/11]i(Women sltrousersicase).lArts.174,178
Awardlofl1IMarchl1999[CISG/1999/12](Cannedlorangesicase).lArts.164(1)(a),l74
Awardlofl25IMarchl19990[CISG/1999/13](Women’sltrouserslicase).lArts.174,178
Awardllofl291Marchl19990[CISG/1999/14]I(Flangeslcase).lArts.136,138,139,140
Awardlofl30IMarchl19990[CISG/1999/16]I(Flangeslcase).lArts.136,138,139,040,160,180
Awardlofl300Marchl19990[CISG/1999/17]I(Electriclheaterlcase).lArts.0135(1),138,150
Awardlofl20Aprill19990[CISG/1999/ 18] Greylclothslcase).JArt.149
AwardllofI501Aprill19990[CISG/1999/19]i(Airlconditionerlequipmentslcase).JArt.138(1)
Awardlofl70Aprill1999[CISG/1999/20]i(PV Clsuspensionlresinlcase).JArt.135(1)
AwardlofI81Aprill19991[CISG/1999/21]i(Woollcase).1Arts.125,126,130,053,058,163064,174,0175,176,177
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/990408c1.htm]>
Awardlofl12[Aprill1999[CISG/1999/ 22 Budlricelldregslcase).lArts.125,130,035,0145,074,075,076,178
Englishltranslationlavailablelati<Uhttp://cisgw3.law.pace.edu/cases/990412c1.html>
Awardllofl200Aprill19990[CISG/1999/2 3]I(Fillinglmachinelcase).1Art.138
Awardllofl200Mayl19991[CISG/1999/24]I(Redltileslcase).1Art.01
Awardllofl200Mayl19991[CISG/1999/25]i(Wastelaluminumlingotslcase).JArt.174

Awardllofl2 1IMayl19991[CISG/1999/26]I(Excavatinglmachinelcase).lArt.150
Awardllofl28IMayl19991[CISG/1999/02]I(Veneerlimportlcase).l1Arts.174,076,077,178,084(1)
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/990528c1.htm]>
Awardllofl3 1IMayl19991[CISG/1999/27]I(Indiumlingotslcase) .JArt.078
AwardloflJunel1999[CISG/1999/03]I(Peanutlkernellcase).lArts.08,19,0174,076,177
Englishltranslationlavailablelatl<http://cisgw3.law.pace.edu/cases/990600c1.htm]>
Awardlofl4lJunel19991[CISG/1999/28]I(Industriallrauwlmateriallcase).JArt.134

Awardlofl1 10Junel19990[CISG/1999/29](Agriculturallchemicallproductsicase).lArts.061,162,178
Awardlofl300Junel19990[CISG/1999/30]I(Peppermintloillcase).l1Arts.19,0118,119,174,178
Englishltranslationlavailablelatl<Uhttp://cisgw3.law.pace.edu/cases/990630c1.htm[>
Awardlofl300Junel1999[CISG/1999/3 1]I(Axletreellcase).[Arts.[6 1,162,178

Awardlofl3 11Decemberl19990[CISG,/1999/32]0(Steellcoillcase).[Arts.08,09,059,174,0177,078
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/991231c1.htm]>

20000CIETAClawards

Awardlofl70Januaryl20000[CISG,/2000/06]i(Cysteinelcase).1Arts.07,08,035,138,074,077,178
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/000107c1.htm]>
Awardlofl290Januaryl20000[CISG/2000/08](Steellbottlelcase).1Art.149(1)(a)
Awardllofl3 10Januaryl20000[CISG,/2000/09](Clotheslcase).lArts.125,138,146,173,074,077,178
Englishlitranslationllavailablelati<http://www.cisg.law.pace.edu/cisg/wais/db/cases2/00013 1c 1.html>
Awardllofl11Februaryl20000[CISG/2000/01]i(Siliconlandlmanganeselalloylcase).lArts.125,0126,149(1),
63(1),064(1),074,075,076
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/000201c1.htm]>
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Awardlofl1 10Februaryl20000[CISG,/2000/02]I(Siliconlmetallcase).1Arts.07(1),0125,174,075,176
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/0002 1 1c1.htm]>
Awardllofl270Julyl20000[CISG/2000/03](Steellscrapslicase).1Arts.[25,149,174,184(1)
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/000727c1.htm]>
Awardllofl1001Augustl20000[CISG,/2000/04]i(Siliconlmetallcase).lArts.125,045,149,074,175,0177
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/0008 10c1.htmI>

2002ICIETAClawards

Awardlofl7IMarchi20020[CISG/2002/01](Lubeloillcase).lArt.[14
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/020307c1.htm]>
Awardlofl100Junel20020[CISG,/2002/02]I(Ricelagriculturallproductsicase) JArts.119,0126,174,075,178
Englishltranslationlavailablelati<http://cisgw3.law.pace.edu/cases/020610c1.htm]>
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